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Individual Rights Deep Dive Part One 
Constitutional Rights and Procedural Due Process 

Before evaluating a claimed constitutional violation, I begin with three questions: Who acted, what did 
that person do, and which constitutional provision governs? Those questions determine whether the 
Constitution reaches the dispute and which analytical framework applies. An unfair private decision, an 
unlawful governmental classification, and an inadequate administrative hearing present different legal 
problems. 

This chapter develops the threshold rules for individual-rights litigation: state action, incorporation, 
constitutional standards of review, protected interests, and procedural due process. The central principle is 
that government must use constitutionally adequate procedures when it deprives a person of a protected 
interest. The required procedures depend on the interest, the source and timing of the deprivation, and the 
risks that particular safeguards would reduce. 

State Action and Constitutional Responsibility 
The Fourteenth Amendment governs state and local government. The Fifth Amendment’s Due Process 
Clause governs federal action. Incorporated Bill of Rights guarantees also constrain state and local 
officials through the Fourteenth Amendment. Legislatures, courts, administrative agencies, municipalities, 
and public employees exercising governmental authority can therefore implicate constitutional 
protections. 

Most individual-rights guarantees do not regulate ordinary private conduct directly. Private discrimination 
may violate statutory civil-rights laws, employment laws, or other legal duties without constituting a 
Fourteenth Amendment violation. The Thirteenth Amendment’s prohibition of slavery and involuntary 
servitude is a significant exception to the usual governmental-action requirement. 

The inquiry concerns the particular challenged conduct. A private institution does not become a 
constitutional defendant for every purpose merely because it works closely with government. Conversely, 
an organization’s private corporate form does not immunize decisions properly attributable to the state. 
Identify the decision, the decisionmaker, and the governmental involvement in that decision. 

Functions Traditionally Exclusive to Government 
A private entity may engage in state action by performing a function traditionally and exclusively 
reserved to government. The exclusivity requirement is demanding. Serving an important public need, 
receiving a government contract, or opening facilities to the public ordinarily does not suffice. Education, 
shopping, broadcasting, and nursing care have substantial private histories. 

Conducting certain public elections and operating a municipality are familiar examples supporting 
attribution. Delegated governmental powers must be examined concretely: providing a service to the city 
differs from exercising the city’s coercive adjudicative authority. A private contractor deciding binding 
municipal penalties presents a stronger constitutional connection than a vendor repairing courthouse 
equipment. 

Government Compulsion and Significant Encouragement 



Private conduct can become governmental when officials coerce or significantly encourage the specific 
decision under challenge. The question is whether the choice remains meaningfully private or is 
effectively the government’s choice. An official directive requiring the disputed exclusion differs from a 
general licensing scheme allowing private management discretion. 

Extensive regulation, substantial subsidies, and governmental approval ordinarily are insufficient by 
themselves. A privately operated nursing facility’s independent transfer decision does not necessarily 
become state action because public programs finance much of its care. Identify the state’s role in the 
transfer decision rather than relying only on the institution’s funding. 

Joint Participation and Pervasive Entwinement 
Joint action may exist when a private party and state officials cooperate in the deprivation. A creditor 
invoking a challenged prejudgment attachment system and obtaining official seizure assistance can 
present state action. The analysis differs when the creditor merely misuses otherwise valid law or acts 
independently. Filing an ordinary lawsuit does not automatically constitutionalize every private litigant’s 
behavior. 

Pervasive entwinement may support attribution when public officials effectively permeate an ostensibly 
private organization’s governance and operation. Consider who controls policy, appoints decisionmakers, 
and acts in an official capacity. A school athletic association dominated by public-school officials may 
differ from an independent association merely including public institutions among its members. 

Judicial enforcement also constitutes governmental action. Courts cannot enforce racially restrictive 
property covenants consistently with equal protection, even though private parties drafted them. The 
governmental wrong is the court’s discriminatory enforcement; this principle does not make every private 
agreement a constitutional act before any governmental involvement. 

Common Trap. “Government funding means state action” skips the necessary connection. State the 
relevant attribution theory, identify facts supporting it, and explain why the challenged decision belongs 
to government. Multiple theories may overlap, but labels cannot replace the factual nexus. 

Incorporation of the Bill of Rights 
The Bill of Rights originally constrained the federal government rather than the states. Through selective 
incorporation, most protections in the first eight amendments now apply to state and local government 
through the Fourteenth Amendment’s Due Process Clause. Incorporation concerns whether a particular 
guarantee binds the states; it does not turn private conduct into governmental action. 

Incorporated protections include major guarantees involving speech, religion, searches and seizures, 
criminal trials, arms, and excessive fines. Once incorporated, the relevant guarantee generally applies to 
the states under the same constitutional standard that governs federal action. Do not invent a weaker state 
version simply because the protection operates through the Fourteenth Amendment. 

Not every guarantee has been incorporated. The Fifth Amendment grand-jury indictment requirement and 
the Seventh Amendment civil-jury guarantee remain important exceptions. A state prosecution 
proceeding without a grand jury therefore does not violate the federal Constitution on that ground alone. 
Other constitutional requirements, including notice and fair adjudication, remain independently 
applicable. 



Exam Tip. Identify the governmental level and the protected guarantee separately. A federal deprivation 
invokes the Fifth Amendment’s Due Process Clause; a state deprivation invokes the Fourteenth 
Amendment’s. A state speech restriction requires the incorporated speech framework rather than a generic 
procedural-hearing analysis. 

Choosing the Correct Standard of Review 
Strict scrutiny generally requires government to establish a compelling governmental interest and narrow 
tailoring to that interest. Applicable doctrines may demand necessity or the absence of less restrictive 
alternatives. Racial classifications and many content-based speech restrictions trigger strict scrutiny, but 
the exact doctrinal category and recognized exceptions matter. Substantial infringements of certain 
recognized fundamental rights also trigger strict scrutiny; identify the right under the governing doctrine 
first. 

Intermediate scrutiny requires an important governmental objective and the required substantial 
relationship between the classification and that objective. Sex classifications ordinarily receive this review 
and require an exceedingly persuasive justification. Actual objectives and fit matter; broad stereotypes 
cannot carry the government’s burden. Other doctrines sometimes use intermediate scrutiny with 
differently formulated requirements. 

Rational-basis review ordinarily asks whether a classification rationally relates to a legitimate 
governmental purpose. The challenger generally bears the burden of overcoming the law’s presumption of 
validity. Economic regulation and most nonsuspect classifications receive this deferential review. 
Government need not ordinarily establish the best policy or a perfect fit, although a bare desire to harm an 
unpopular group is not a legitimate objective. 

These tiers are not a universal constitutional calculator. A reasonable-search inquiry, a procedural 
due-process inquiry, and a speech-forum inquiry have their own rules. Second Amendment claims use a 
framework grounded in constitutional text and historical tradition rather than ordinary means-end 
scrutiny. Relevant historical analogies need not be exact duplicates of modern regulations. 

The same facts can support multiple claims requiring different tests. A city’s suspension of a business 
license might raise procedural due process because no opportunity to contest the facts existed, equal 
protection because licenses were suspended using a racial classification, and a separate challenge to the 
underlying restriction. Analyze each claim under its governing doctrine. 

Common Trap. A property interest does not have to be a fundamental substantive right to receive 
procedural protection. Conversely, giving a hearing does not cure a substantively unconstitutional racial 
classification. Procedure and substantive justification address different governmental obligations. 

The Procedural Due Process Framework 
Procedural due process asks whether government deprived a person of life, liberty, or property using 
constitutionally sufficient procedures. I separate the analysis into government action, protected interest, 
deprivation, and required process. If an essential threshold element is absent, an elaborate discussion of 
hearing details cannot establish the claim. 

A mistaken decision is not necessarily a procedural violation. Adequate procedures may produce an 
incorrect result, while an accurate result may follow an unconstitutional failure to provide required 



process. The constitutional inquiry examines the fairness and timing of the decisionmaking system, not 
simply whether the claimant deserved the benefit. 

Mere official negligence ordinarily does not constitute a due-process deprivation. A careless accident may 
support a tort claim without supporting a constitutional procedural claim. Identify the governmental 
conduct causing the loss and distinguish intentional decisions, established procedures, emergency action, 
and unpredictable unauthorized misconduct. 

Protected Property Interests 
Property extends beyond ownership of physical objects. A qualifying entitlement to public benefits, 
continued employment, education, or a license may receive procedural protection. The claimant must 
identify a legitimate entitlement created by an independent source, such as a statute, contract, binding 
rule, or sufficiently established understanding recognized by law. 

A desire or unilateral expectation is insufficient. An employee whose appointment expires without any 
legally grounded renewal entitlement ordinarily lacks a property interest in another term. A statute 
permitting termination only for cause, however, can create a protected interest in continued employment. 
An informal practice may matter if it establishes a genuine entitlement rather than merely encouraging 
optimism. 

Governmental discretion is critical. Eligibility criteria restricting an agency’s authority can support 
entitlement, while broad discretion to grant or deny a benefit may defeat the claim. Calling something a 
license or benefit does not answer the question. Examine the substantive conditions governing its 
continuation or withdrawal. 

Once an entitlement exists, government cannot define away federal procedural protection simply by 
specifying inadequate procedures in the same law. State law can establish the interest; federal 
constitutional law determines the minimum process required before its deprivation. Additional statutory 
procedures may exceed that minimum, but violating every procedural regulation does not necessarily 
establish a federal constitutional violation. 

Hypothetical. A city employs a mechanic under a rule allowing dismissal only for cause. It terminates 
her for alleged timecard fraud without allowing a response. The rule supplies a plausible property interest. 
The next question is what process was required, rather than whether the city labeled its decision final. A 
genuinely at-will employee generally would need another protected interest or independent constitutional 
claim. 

Protected Liberty Interests 
Liberty includes freedom from physical restraint and other interests protected by constitutional law. 
Involuntary confinement and comparable governmental restraints require analysis of the applicable 
safeguards. Some legally created liberty interests also receive protection, although specialized settings, 
including prisons, have additional threshold doctrines. 

Reputation alone ordinarily is insufficient. An official’s defamatory accusation does not automatically 
create a procedural due-process claim. Under the stigma-plus framework, a claimant generally must 
connect governmental stigmatization to an accompanying alteration of legal status or other recognized 
deprivation. The exact elements and the relationship between the stigma and additional harm matter. 



For example, public dissemination of a disputed dishonesty charge in connection with termination may 
support a request for a name-clearing opportunity when the governing requirements are met. That does 
not necessarily create tenure or require reinstatement. Separate the remedy for reputational stigmatization 
from any property entitlement to continued employment. 

Determining What Process Is Due 
The general civil balancing framework considers the private interest affected; the risk of erroneous 
deprivation under existing procedures and probable value of additional safeguards; and the governmental 
interest, including administrative and fiscal burdens. Apply these factors to the proposed procedure. 
Merely repeating the three factors supplies no analysis. 

The private-interest inquiry considers the practical severity and duration of the loss. Losing subsistence 
income, continued occupation, or essential access to a vehicle may have consequences beyond the 
immediate dollar amount. Temporary deprivations still can matter. The availability of eventual 
reimbursement may reduce some harm without eliminating hardship during the interruption. 

Risk of error depends on the decision being made. Written medical records may answer some disability 
questions effectively; a contested accusation turning on witness credibility may benefit more from oral 
presentation or questioning. Identify what the additional safeguard would reveal. A costly hearing that 
cannot affect the legally relevant issue has little corrective value. 

The governmental-interest inquiry considers legitimate urgency, efficient administration, fiscal costs, and 
other public responsibilities. Administrative convenience does not automatically outweigh serious 
preventable harm. Conversely, the Constitution does not require a complete judicial trial every time 
government adjusts a benefit or imposes minor discipline. 

Constitutionally adequate process commonly includes notice, a meaningful opportunity to respond, and a 
sufficiently impartial decisionmaker. Notice must be reasonably calculated under the circumstances to 
inform the affected person; actual receipt is not invariably required. When government learns its chosen 
notice method failed, additional reasonable steps may be required if practicable. 

The opportunity to respond must address the grounds for deprivation and occur at a meaningful time. 
Depending on context, it may involve written submissions, an informal meeting, an evidentiary hearing, 
access to relevant evidence, or review by another decisionmaker. The right to retain counsel differs from a 
constitutional right to appointed counsel. 

Applying the Framework to Recurring Settings 

Public Benefits 
Termination of certain subsistence welfare benefits requires substantial pretermination safeguards because 
an erroneous interruption threatens basic needs and disputed facts may require meaningful oral 
presentation. Required features can include adequate notice, an opportunity to present the recipient’s 
position, appropriate confrontation of adverse evidence, and an impartial decision. 

Disability-benefit termination can involve a different procedural balance. A system using advance notice, 
disclosure of the evidentiary basis, opportunities for written response, later administrative hearing, and 
retroactive correction may satisfy due process without a prior trial-type hearing. The distinction rests on 



the benefit and evidentiary framework; it does not establish that all benefits require identical procedures 
or that disability recipients need no advance process. 

Public Employment 
A public employee with a protected continued-employment interest ordinarily must receive notice of the 
charges, an explanation of the employer’s evidence, and an opportunity to respond before termination. 
The initial opportunity can be relatively informal when fuller posttermination review is available. Its 
function is to check a potentially mistaken decision before the employee loses the job. 

The precise balance can differ when immediate suspension is justified by substantial governmental 
interests and reliable circumstances supporting prompt action. Explain the urgency and the availability of 
timely review. An employer cannot transform every routine dismissal into an emergency simply by 
asserting that public service is important. 

Public School Discipline 
Public-school students facing short disciplinary suspensions ordinarily receive notice of the accusations 
and, if they deny them, an explanation of the evidence and an opportunity to tell their side. For 
suspensions of ten days or less, an informal discussion can satisfy the basic requirement. A courtroom 
proceeding and full cross-examination are not automatically required. 

Immediate removal may precede that discussion when a student poses a continuing danger or threatens 
substantial disruption, with notice and an opportunity to respond following as soon as practicable. Longer 
suspensions and expulsions can require additional safeguards. Do not automatically transfer the 
short-suspension rule to every university disciplinary proceeding or every academic dismissal. 

Emergencies and Postdeprivation Remedies 
Ordinarily, a feasible opportunity to respond should precede the deprivation. Genuine urgency can justify 
action first and a meaningful hearing afterward. Examine the danger, the reliability of the initial 
determination, the practical possibility of advance notice, and the speed of subsequent review. A 
temporary deprivation does not become constitutionally insignificant merely because it ends eventually. 

Unpredictable, unauthorized property deprivations present a separate issue. When government cannot 
practicably provide advance process for an employee’s random unauthorized intentional destruction of 
property, an adequate postdeprivation remedy may satisfy procedural due process. The relevant reasoning 
concerns the inability to arrange an advance hearing, rather than blanket approval of intentional 
misconduct. 

Established governmental procedures generally require a different analysis. If an agency routinely 
confiscates property under a planned policy, the state ordinarily cannot rely solely on a later tort remedy 
when meaningful advance safeguards were practicable. Nor does calling conduct unauthorized settle the 
matter when the deprivation was predictable and officials had delegated authority to provide safeguards. 

Common Trap. An available damages action does not defeat every constitutional claim. Determine 
whether advance process was practicable and whether the challenged conduct involved an established 
procedure, a genuine emergency, or unpredictable unauthorized action. Other constitutional protections 
may remain independently enforceable. 

Creditor Remedies and Civil Forfeiture 



Government-assisted attachment, garnishment, and repossession can deprive an owner of possession 
before the underlying dispute has been decided. First establish governmental involvement. Then evaluate 
notice, prior hearing, judicial supervision, the creditor’s factual showing, security against wrongful 
seizure, opportunities for prompt challenge, and any genuine exigency. 

A creditor’s unsupported demand is different from a closely supervised system requiring particularized 
evidence, safeguards against abuse, and prompt review. A bond alone does not necessarily cure an 
otherwise inadequate procedure. Likewise, the possibility that a debtor might conceal assets must be 
evaluated under the governing doctrine rather than accepted as an automatic exception. 

Civil forfeiture requires attention to property type and controlling precedent. Real property ordinarily 
cannot be seized for forfeiture without advance notice and hearing absent exigent circumstances. Movable 
personal property can present concerns about removal, concealment, or destruction supporting seizure 
first. 

When government seizes personal property and seeks civil forfeiture, due process requires a timely 
forfeiture hearing but does not additionally require a separate preliminary retention hearing. Timeliness 
considers the length and reason for delay, the owner’s assertion of the right, and resulting prejudice. This 
rule does not approve every seizure or eliminate other constitutional challenges. 

Access to Courts and Civil Counsel 
Indigency does not create a general constitutional right to free civil litigation or government-funded civil 
counsel. Nevertheless, access restrictions can violate due process in particular settings. When government 
exclusively controls the means of dissolving a marriage, it cannot deny a genuinely indigent person access 
solely because required filing and service costs are unaffordable. 

Fee access and appointed counsel are separate questions. Potential physical confinement, the interests at 
stake, the risk of error, and available procedural alternatives may affect whether counsel is 
constitutionally required in a particular civil proceeding. Civil contempt threatening incarceration requires 
appropriate safeguards concerning ability to comply; appointment is not governed by a universal 
automatic rule. Criminal proceedings have their own right-to-counsel framework. 

Worked Hypothetical on Delegated Municipal Enforcement 
Hypothetical. A private contractor operates a city’s parking-ticket adjudication program. Its employees 
impose fines, suspend permits, and authorize impoundment. A driver receives no notice before a $2,000 
penalty and loses permission to operate a commercial vehicle. Analyze state action, protected interests, 
and required procedures. 

Begin with attribution. The contractor is deciding municipal violations and exercising delegated coercive 
authority. Those facts strongly support governmental attribution through the nature of its delegated 
powers and relationship with the city. Merely noting that it has a city contract would be insufficient; 
identifying the binding adjudicative powers supplies the necessary connection. 

Next identify each deprivation. Collection of the fine affects property. Impoundment affects the use and 
possession of the vehicle. Suspension of an existing commercial permit can implicate a protected 
entitlement if substantive law restricts withdrawal. Employment consequences increase the practical 
severity of the loss, although hoped-for future profits do not automatically create an independent 
entitlement. 



Evaluate timing and safeguards separately. Routine disputed parking assessments ordinarily permit 
advance notice and a meaningful opportunity to contest liability. A vehicle creating an immediate traffic 
hazard may justify removal before a hearing, followed by suitable prompt procedures. Emergency towing 
does not automatically justify an unrelated commercial-permit suspension without advance process. 

The private interests are substantial because the driver faces a large payment and interruption of 
livelihood. Risks include mistaken identity, payment-record errors, incorrect vehicle information, and 
misunderstood permit conditions. Notice explaining the grounds, access to relevant records, and a 
meaningful response can reduce those risks. The city’s interests in enforcement and traffic safety are 
legitimate, but the facts must establish why advance review was impracticable for each action. 

A sound answer therefore identifies a strong procedural challenge to the unexplained penalty and permit 
suspension, while reserving judgment about genuinely urgent impoundment. Seek relief tailored to the 
defect, such as an opportunity to contest the decision, restoration pending adequate procedures where 
justified, or an appropriate injunction. Constitutional attribution and inadequate procedures do not 
automatically resolve damages, immunity, or every remedy question. 

Practice Assignment and Examination Method 
Complete ten state-action classifications covering private retail, public employment, subsidized care, 
contracted maintenance, delegated adjudication, public elections, official seizure assistance, independent 
creditor conduct, entwined organizational governance, and judicial enforcement. For each, identify the 
specific action and attribution theory. 

Work through five due-process problems involving benefits, employment, school suspension, emergency 
seizure, and random property destruction. Identify the protected interest before selecting safeguards. Then 
complete five review-standard exercises involving race, sex, age, speech content, and firearm regulation. 
Explain why the governing framework applies instead of merely naming a scrutiny level. 

Finally, write a twenty-five-minute essay combining public benefits, protected employment, and 
administrative hearings. Organize by claimant and deprivation. State the interest’s legal source, apply the 
relevant procedural framework, compare existing safeguards with proposed additions, address timing, and 
identify the appropriate remedy. Use alternative analysis when entitlement or urgency depends on missing 
facts. 

Chapter Summary 
Constitutional analysis begins with governmental responsibility and the particular protection invoked. 
State action can arise through exclusive public functions, coercion, joint participation, or pervasive 
entwinement. Incorporation extends most Bill of Rights guarantees to state and local government. 
Procedural due process requires a protected interest, a governmental deprivation, and adequate procedures 
suited to the context. Entitlement, risk of error, urgency, and the availability of meaningful review 
determine what the government must provide and when it must provide it. 

 
 



Individual Rights Deep Dive Part Two 
Substantive Due Process and Fundamental Liberty 

Substantive due process concerns the constitutional limits on governmental interference with certain 
liberties. Procedural due process asks whether government used adequate decisionmaking procedures. 
Substantive due process asks whether the challenged restriction is constitutionally permissible even if 
those procedures were flawless. A hearing cannot validate a prohibition that government lacks sufficient 
constitutional justification to impose. 

I begin by identifying the precise decision the individual seeks to make. Marriage, contraception, parental 
education, refusal of treatment, and interstate relocation have distinct constitutional foundations and 
limits. Calling every dispute a matter of privacy obscures those differences. This chapter explains the 
governing frameworks, their application to established liberties, and the boundaries separating protected 
choices from ordinary economic and social regulation. 

Identifying the Claimed Fundamental Right 
The Due Process Clauses constrain federal and state government, respectively through the Fifth and 
Fourteenth Amendments. The threshold governmental-action requirement remains essential. A private 
individual’s interference with another person’s choices ordinarily does not itself establish a federal 
substantive due-process violation, although statutes or other legal obligations may apply. 

Carefully describe the asserted liberty. A general claim to personal autonomy is less analytically useful 
than a claim that a competent adult may refuse unwanted treatment or that a state must recognize a lawful 
marriage. Identify whose liberty is involved, the conduct being regulated, and the law’s practical effect. 

When evaluating a proposed unenumerated fundamental right, the Court’s history-and-tradition 
framework asks whether the carefully described liberty is deeply rooted in the nation’s history and 
tradition and implicit in ordered liberty. Historical analysis constrains the recognition of additional rights. 
Personal importance, widespread support, or a judge’s preferred policy does not independently establish 
constitutional fundamentality. 

Existing precedents concerning particular liberties also matter. The analysis cannot simply ignore 
established marriage, family, contraception, or intimacy decisions because the right is not expressly 
named in the constitutional text. Apply the controlling precedent’s actual reasoning and scope. 
Distinguish a new asserted right from the application of an already recognized protection. 

Direct and substantial interference with a recognized fundamental right generally requires a compelling 
governmental interest and sufficiently narrow tailoring. The particular doctrine may supply more specific 
requirements or a different contextual standard. Incidental burdens do not invariably trigger strict scrutiny. 
Prison regulation and certain other settings require attention to their specialized rules. 

If no fundamental right or other independently protected guarantee is implicated, ordinary social and 
economic regulation generally receives rational-basis review. Identify a legitimate governmental purpose 
and ask whether the law rationally relates to it. The challenger ordinarily bears the burden of establishing 
constitutional irrationality. 



Exam Tip. Separate identification of the right, classification of the burden, and selection of the standard. 
“This involves liberty, so strict scrutiny applies” omits the decisive questions. Explain why precedent 
recognizes the particular liberty and why this restriction receives the asserted level of review. 

Economic Liberty and Rational Basis Review 
Modern substantive due process gives legislatures broad authority over occupations, business practices, 
wages, and market conditions. Regulations affecting contracts or earning opportunities ordinarily need 
only rationally relate to legitimate purposes such as health, safety, consumer protection, or economic 
administration. Courts generally do not require the legislature to select the most efficient solution. 

Historical decisions aggressively protecting contractual economic liberty do not supply the modern 
general framework. A business cannot obtain strict scrutiny merely by describing compliance costs as an 
interference with freedom. Likewise, the fact that judges consider a regulation unnecessary or poorly 
designed does not make it unconstitutional. 

Under ordinary rational-basis review, imperfect classifications and incremental reforms can survive. A 
legislature may address part of a perceived problem without regulating every comparable activity 
immediately. A reasonably conceivable justification may suffice even without a detailed legislative 
evidentiary record. Nevertheless, a law must retain the constitutionally required rational relationship to a 
legitimate end. 

Hypothetical. A state requires specified training before a person may provide a commercial service. The 
applicant argues that the course is expensive and that less restrictive training would be adequate. Unless 
another protected right or classification changes the analysis, the claim ordinarily receives rational-basis 
review. Expense and disagreement with legislative judgment do not by themselves establish a substantive 
due-process violation. 

Common Trap. Regulation of an occupation differs from government’s withdrawal of an existing license 
without adequate procedures. The first may present a deferential substantive challenge; the second may 
present a procedural claim based on a legally protected entitlement. Analyze both when the facts support 
them. 

The Right to Marry 
Marriage is a constitutionally protected fundamental liberty. Government may regulate the institution, but 
it cannot impose unjustified direct and substantial obstacles to entering marriage. A prohibition on 
interracial marriage violates both the marriage liberty and equal protection. Equal application of the racial 
prohibition to both participants does not save it. 

A law withholding marriage permission because a person cannot satisfy substantial child-support 
conditions directly interferes with marriage. Supporting children is an important governmental objective, 
but the means must satisfy the governing demanding review. Government’s availability of ordinary 
collection remedies can expose why excluding someone from marriage unnecessarily burdens the 
protected choice. 

Same-sex couples possess the constitutional right to marry on the same terms as opposite-sex couples. 
States also must recognize lawful same-sex marriages from other states under the governing constitutional 
precedent. The protections involve both liberty and equality; they cannot be reduced to whether the 
couple intends or is able to have children. 



Ordinary regulation with incidental effects on marriage presents a different problem. An economic rule 
making marriage less financially attractive does not necessarily prevent the decision to marry. Identify 
whether the law actually blocks or substantially interferes with entry into marriage rather than assuming 
every financial consequence demands strict scrutiny. 

Prisoners retain important aspects of marriage liberty, including commitment, legal consequences, and 
spiritual significance. However, prison regulations affecting constitutional rights generally are assessed 
for a reasonable relationship to legitimate penological interests. Relevant considerations include the 
regulation’s connection to those interests, alternative means of exercising the right, institutional effects of 
accommodation, and obvious workable alternatives. A near-total marriage prohibition can fail even under 
that deferential standard. 

Exam Tip. A marriage claim involving race, an ordinary financial regulation, and a prison restriction can 
require three different analytical discussions. Recognition of marriage as fundamental does not eliminate 
distinctions concerning classifications, burden, and institutional context. 

Family Integrity and Parental Authority 
Constitutional liberty protects significant parental authority over the care, custody, upbringing, and 
education of children. The government cannot simply substitute its preferred family arrangement for the 
choices of fit parents. Established protections include decisions about education and important aspects of 
raising children, not merely freedom from physical separation. 

Parents may choose private education rather than being compelled to send children exclusively to public 
schools. Government may nevertheless establish reasonable educational standards, require appropriate 
schooling, and regulate matters genuinely concerning children’s welfare. The protected choice does not 
ordinarily create a constitutional entitlement to government payment for the selected private education. 

A fit parent’s decision concerning third-party visitation receives constitutional weight. A court cannot 
treat the parent’s judgment as irrelevant and order a different schedule merely because the judge prefers it. 
The constitutional defect can arise from an excessively broad visitation scheme applied without 
appropriate deference. This does not establish that every grandparent-visitation law is invalid or that every 
permissible statute requires precisely the same findings. 

Protection also extends beyond the nuclear household. A zoning rule that criminalizes certain traditional 
extended-family living arrangements intrudes on family autonomy differently from an ordinary limit on 
unrelated adults sharing a residence. The governmental interests and their fit require careful examination 
when the regulation divides established family relationships. 

These rights have limits. Government may address abuse, neglect, and serious threats to children. Parents 
do not possess unlimited authority to expose children to danger or to demand every desired intervention. 
Children also possess legally protected interests. Identify the actual intrusion and governing precedent 
instead of treating parental authority as either absolute or nonexistent. 

Education and Religious Upbringing 
Parental educational liberty and religious exercise can overlap, but they remain distinct constitutional 
claims. A generally applicable educational requirement, a public-school curriculum, and a policy 
substantially interfering with religious development cannot automatically be evaluated under one 
undifferentiated parental-rights test. 



In a 2025 school-curriculum decision, the Court held that parents were entitled to preliminary injunctive 
relief concerning instruction using specified LGBTQ-inclusive storybooks without notice and religious 
opt-outs. The Court found likely unconstitutional interference with the parents’ religious upbringing of 
their children and required the policy to satisfy strict scrutiny. The ruling concerned the particular 
instruction and denied accommodations; it did not give parents general authority to prescribe every aspect 
of public-school instruction. 

A 2026 emergency ruling separately addressed school policies excluding parents from information and 
participation concerning children’s gender transition at school. The Court vacated an appellate stay as to 
the parents, finding likely success on free-exercise and parental due-process claims. Its reasoning 
emphasized participation in important decisions affecting children’s mental health. Preserve that 
procedural qualification: an emergency stay decision evaluating likely success is not a final resolution of 
every parental-notification dispute. 

Common Trap. An objection grounded in parental religious exercise requires analysis under the Free 
Exercise Clause as well as any substantive due-process theory. Establish the burden and apply the relevant 
doctrine. Do not assume either that public-school attendance waives all parental protections or that any 
disagreement with classroom content creates an automatic veto. 

Contraception and Reproductive Decisions 
Constitutional precedent protects decisions involving contraception. Protection of married couples’ 
contraceptive use developed alongside recognition that unmarried persons also possess important 
protection against unjustified governmental interference with the decision whether to bear or beget 
children. A state cannot avoid the constitutional issue merely by characterizing the decision as socially 
controversial. 

The analysis concerns the particular restriction. A prohibition on use, a discriminatory distribution rule, a 
medical-safety requirement, and a demand for public funding present different questions. Recognition of a 
protected choice does not automatically require government to subsidize it or eliminate all legitimate 
medical regulation. Restrictions involving minors may require additional attention to the governing 
precedent and interests involved. 

Compulsory sterilization raises grave procreative-liberty and equal-protection concerns. It should not be 
analyzed as ordinary occupational regulation simply because the state invokes administrative 
convenience. Identify the interference with reproductive choice and the classification employed, then 
apply the relevant constitutional protection. 

Abortion Under Current Federal Doctrine 
The Supreme Court overruled the former federal abortion-right framework and held that the Constitution 
does not confer a right to abortion. A challenge resting solely on an asserted federal 
substantive-due-process right to abortion therefore generally receives rational-basis review. The former 
viability and undue-burden framework is no longer the governing federal constitutional test for that claim. 

This change permits abortion regulation; it does not require prohibition. Governments may make different 
legislative choices within applicable legal limits. The Court’s abortion decision did not itself overrule the 
distinct precedents protecting contraception, adult intimacy, or same-sex marriage. Analyze the actual 
holding rather than treating debate about future cases as a change already accomplished. 



Other legal questions remain separate. A restriction may implicate a state constitution, federal statute, 
preemption, emergency-care obligation, or another independently protected constitutional right. 
Identifying one of those issues is the beginning of its analysis, not proof that it defeats the restriction. 
Determine the applicable text, scope, enforcement mechanism, and controlling decisions. 

For example, a dispute about a hospital’s emergency-treatment duties may turn on the relationship 
between statutory obligations and a conflicting regulation. It cannot be resolved merely by announcing 
that the former federal abortion right ended. Conversely, invoking emergency care does not establish a 
universal exception without examining the governing law. 

Consensual Adult Intimacy 
The Constitution protects consensual adult intimate conduct in private against the criminal prohibition 
invalidated by the governing precedent. The protected liberty concerns personal relationships and 
autonomy, not merely isolation from public view. Government cannot treat the precedent as protecting 
only married couples. 

The decision’s boundaries matter. It did not resolve circumstances involving minors, coercion, 
relationships in which consent may not freely be refused, public conduct, or commercial sex. Nor should 
an examination answer attribute a conventional strict-scrutiny formula to every intimacy claim without 
examining the actual governing analysis. 

A law criminalizing a private consensual relationship and a law regulating genuinely coercive conduct 
therefore present different constitutional questions. Describe the participants, consent, location, prohibited 
conduct, and asserted governmental justification. Avoid expanding a recognized protection into an 
unrestricted right to engage in any conduct characterized as intimate. 

Refusing Unwanted Medical Treatment 
Competent persons possess a constitutionally protected liberty interest in refusing unwanted medical 
treatment. The interest draws support from bodily integrity and informed-consent principles. Refusal can 
remain significant even when the proposed treatment would preserve life. Governmental disagreement 
with the patient’s decision does not eliminate the constitutional issue. 

First determine competence and the nature of the proposed intervention. An informed refusal by a 
competent adult differs from a dispute about what an unconscious patient would have chosen. The 
government’s role also matters: an independent private medical disagreement does not automatically 
become constitutional litigation. 

When a patient lacks decisionmaking capacity, a state may require clear and convincing evidence of that 
patient’s wishes before withdrawal of life-sustaining treatment. The Constitution does not automatically 
require the state to accept relatives’ preferences as the patient’s own. Prior instructions, reliable 
statements, designated decisionmakers, and statutory safeguards may become important under the 
applicable law. 

State interests can include preserving life, preventing abuse, protecting vulnerable patients, and 
maintaining reliable medical decisions. The treatment-refusal interest is not an absolute exemption from 
every intervention. Public-health circumstances, custody, emergencies, and the particular justification can 
implicate specialized standards. Do not announce that every medical mandate automatically receives the 
same constitutional test. 



Hypothetical. A competent adult refuses a recommended operation after receiving relevant information. 
The state cannot resolve the issue simply by asserting that treatment is beneficial. Compare a patient who 
cannot communicate and whose relatives disagree about withdrawal of support: there, a constitutionally 
permissible evidentiary requirement may determine how the patient’s own wishes are established. 

Physician Assisted Death 
The Supreme Court has not recognized a general federal fundamental right to physician-assisted suicide. 
The carefully described claim differs from refusing unwanted treatment. Historical treatment of assisted 
suicide and legitimate concerns about preserving life, medical ethics, vulnerable persons, coercion, and 
abuse support the constitutional permissibility of prohibitory regulation under rational-basis review. 

The Constitution also permits a state to distinguish assistance in causing death from honoring a competent 
patient’s refusal of treatment. The distinction involves causation and intent: cessation of unwanted 
intervention can allow an underlying condition to cause death, while supplying lethal medication can 
intentionally cause death through an additional act. The Court has rejected the proposition that these 
situations necessarily must receive identical treatment under equal protection. 

A state may authorize specified end-of-life practices through legislation without the federal Constitution 
requiring every state to adopt the same policy. Likewise, pain management presents questions different 
from an asserted unrestricted entitlement to lethal assistance. Identify the requested act and applicable 
legal authorization rather than using a single right-to-die label. 

Common Trap. A protected right to reject an intervention does not automatically establish an affirmative 
right to demand a different intervention. This distinction applies beyond end-of-life disputes and prevents 
an unwarranted expansion of treatment-refusal precedent. 

Interstate Travel and Newly Arrived Residents 
Constitutional travel protections include entering and leaving another state, receiving appropriate 
treatment as a temporary visitor, and receiving equal treatment as a newly established citizen of a state. 
These protections have related but distinct constitutional foundations. The Fourteenth Amendment’s 
Privileges or Immunities Clause is particularly important to equal treatment of newly arrived state 
citizens. 

A state ordinarily cannot make otherwise qualified new residents wait for basic assistance available to 
comparable longer-term residents merely because they recently moved. Disadvantaging new residents can 
penalize interstate relocation even if no physical barrier prevents crossing the border. Such penalties 
generally trigger strict scrutiny, requiring a compelling justification and the necessary narrow tailoring. 
Ordinary fiscal savings do not supply an adequate justification for unconstitutional discrimination 
between new and established residents. 

A bona fide residence requirement differs from a durational waiting period. Government may verify that 
an applicant actually lives in the state rather than merely seeks a benefit while residing elsewhere. A rule 
requiring genuine residence therefore does not automatically offend the right to travel. 

Some duration requirements survive under their governing doctrines, including certain requirements 
establishing a sufficient connection for divorce jurisdiction. Analyze the benefit, purpose, period, and 
practical burden. International travel also involves a different constitutional framework and cannot simply 
be assigned every protection applicable to interstate relocation. 



Exam Tip. Do not stop after observing that public assistance is not itself a standalone fundamental 
federal right. A discriminatory waiting period may burden the independent right of interstate travel. The 
classification and its consequences can determine the applicable review even when government could 
otherwise choose the benefit’s general level. 

Education and Federal Constitutional Protection 
Education is important, but the Supreme Court has not recognized a standalone federal fundamental right 
requiring strict scrutiny of every unequal school-funding arrangement. Differences associated with local 
financing do not automatically establish a federal constitutional violation. Ordinary wealth distinctions 
likewise do not invariably create a suspect classification. 

This principle does not insulate racial discrimination, unconstitutional exclusion, or burdens on another 
protected liberty. Nor does it eliminate state constitutional and statutory educational obligations. Parental 
choice of private education and a student’s procedural entitlement to schooling also concern protections 
different from a broad federal substantive right to equal educational funding. 

Worked Hypothetical on Travel Treatment and Marriage 
Hypothetical. A state requires new residents to wait eighteen months before receiving a public benefit. It 
also prohibits competent adults from refusing a specified medical procedure and denies recognition to 
interracial marriages. Analyze each provision independently. 

For the waiting period, determine what benefit is withheld and compare new residents with otherwise 
similarly situated established residents. If the benefit is basic subsistence assistance, the duration-based 
penalty creates a strong travel and equal-citizenship challenge. A budget-saving explanation is 
insufficient. If the rule concerns a different benefit or jurisdictional connection, apply the relevant 
precedent before declaring every waiting period invalid. 

For the medical rule, identify the treatment, the patient’s competence, the consequences of refusal, and the 
governmental justification. A blanket prohibition on informed refusal substantially implicates bodily 
integrity. It cannot be upheld merely because officials regard compliance as wise. Public-health urgency 
or another specialized circumstance requires analysis rather than an assumed exception. A hearing 
establishing competence would not by itself resolve the substantive objection to forced treatment. 

For the marriage rule, racial classification and the direct burden on marriage independently create 
constitutional problems. Denial of recognition does not escape scrutiny merely because the couple 
married elsewhere. The state cannot justify the prohibition by invoking tradition in the abstract or 
claiming that both racial groups receive equal punishment. 

Organize the answer by provision. Explain the protected interest, governing doctrine, required 
justification, and factual limits. Consider appropriate declaratory or injunctive relief against enforcement, 
with separate attention to standing and any damages requirements. One generalized privacy paragraph 
would miss the most important distinctions. 

Practice Assignment 
Compare procedural and substantive due process using the same license or medical dispute. Analyze five 
problems involving marriage, contraception, parental education, treatment refusal, and occupational 
regulation. Prepare a family-autonomy comparison chart identifying the protected choice, governmental 



intrusion, governing analysis, and limits. Work through three travel problems involving subsistence 
benefits, bona fide residence, and divorce jurisdiction. Finally, write a thirty-minute essay combining 
marriage, medical decisions, and governmental regulation. 

Chapter Summary 
Fundamental-liberty analysis requires precise identification of the right and faithful application of its 
governing precedent. Modern doctrine generally defers to ordinary economic regulation while protecting 
established marriage, family, contraception, intimacy, and treatment-refusal interests within their 
recognized boundaries. Abortion, assisted death, travel, and educational funding each require their own 
analysis. Separate substantive protection from procedural safeguards, public funding, and independent 
statutory or equality claims. 



Individual Rights Deep Dive Part Three 
Equal Protection and Political Equality 

Equal protection examines the constitutional permissibility of governmental distinctions. The Fourteenth 
Amendment prohibits states and their subdivisions from denying any person equal protection of the laws. 
Comparable principles constrain the federal government through the Fifth Amendment’s Due Process 
Clause. The protection extends to persons, not only citizens, although citizenship and immigration 
classifications require specialized analysis. 

I begin every equal-protection problem by identifying the distinction government actually makes. A racial 
admissions preference, an occupational age limit, and a voting-registration fee involve different 
classifications and constitutional interests. Describing each as unfair does not identify the governing test. 
The analysis must connect the classification, its purpose, the governmental objective, and the relationship 
between the chosen means and that objective. 

The Equal Protection Examination Sequence 
First identify governmental action and the challenged policy. Then identify the comparison groups: who 
receives a benefit or bears a burden, and who receives different treatment? Explain why the groups are 
similarly situated for the legal question presented. Constitutional equality does not require identical rules 
for materially different circumstances. 

Determine whether the classification appears in the law’s text, emerges through discriminatory 
administration, or depends on proof of discriminatory purpose behind a facially neutral rule. Select the 
applicable scrutiny only after that inquiry. A racial disparity and an express racial classification are not 
interchangeable starting points. 

Next identify the governmental interest and evaluate the required fit. Strict scrutiny, intermediate scrutiny, 
and rational-basis review impose different burdens. Some election regulations instead require a 
specialized assessment of burden and justification. Finish with a supported conclusion, including 
alternative analysis when the classification or relevant facts remain uncertain. 

Exam Tip. Keep classification and fundamental-rights analysis separate. A group need not be suspect for 
a law burdening its members’ fundamental voting rights to demand searching review. Conversely, the 
importance of a government program does not automatically make eligibility for it a fundamental right. 

Race National Origin and Strict Scrutiny 
Express governmental classifications based on race, ethnicity, or national origin ordinarily trigger strict 
scrutiny. Government must establish a compelling interest and narrow tailoring. The standard applies to 
federal, state, and local action. A classification does not escape scrutiny because government calls it 
remedial, inclusive, or beneficial to a historically disadvantaged group. 

Public-school racial segregation violates equal protection. Providing facilities described as equal does not 
cure the constitutional wrong of state-imposed racial separation. Likewise, a racial marriage prohibition 
cannot survive by claiming that it applies symmetrically to both participants. The classification and 
restriction themselves require constitutional justification. 



Remedying specific identified unlawful discrimination can support a compelling interest in an 
appropriately supported case. A generalized appeal to societal discrimination is insufficient to justify any 
desired racial preference. Identify the relevant discrimination, the government’s evidentiary basis, the 
relationship between the injury and beneficiaries, and the availability of workable alternatives. 

Narrow tailoring requires more than a worthy objective. Examine whether the policy uses racial 
categories unnecessarily, assumes that all group members have interchangeable experiences, burdens 
individuals unrelated to the identified wrong, or continues without a meaningful limiting principle. Racial 
balancing for its own sake does not supply the required justification. 

University Admissions and Individual Experience 
The Supreme Court’s 2023 university-admissions decision invalidated the challenged race-conscious 
systems. Older formulations treating educational diversity as broadly sufficient to justify explicit racial 
preferences do not accurately state the governing rule. A program must satisfy the actual constitutional 
requirements rather than rely on an abstract diversity label. 

An applicant’s individual account of overcoming discrimination or other adversity may reveal courage, 
leadership, or distinctive experience. Considering those demonstrated qualities differs from awarding an 
advantage merely because the applicant belongs to a racial category. An essay cannot serve as a device to 
recreate the prohibited racial preference indirectly. 

A public university’s policy directly implicates equal protection. A private university does not 
automatically become a state actor merely because it receives funding; federal statutory restrictions, 
including the applicable prohibition on racial discrimination by federally funded institutions, can provide 
the relevant route. Distinguish the constitutional defendant from the statutory defendant. 

Hypothetical. A public scholarship program automatically adds points for membership in designated 
racial groups. It invokes diversity but identifies no specific remedial foundation. The express 
classification triggers strict scrutiny. The program cannot prevail merely by insisting that its purpose is 
benevolent. Compare an individualized assessment of how an applicant’s documented experience 
demonstrates a relevant personal accomplishment. 

Facial Classifications Discriminatory Administration and Purpose 
A law can discriminate through text or implementation. A licensing ordinance may use neutral language 
yet be administered by routinely approving one racial group’s applications and rejecting comparable 
applications from another. Examine the pattern, the applicants’ qualifications, the stated explanations, and 
whether meaningful nondiscriminatory differences explain the outcomes. 

Facially neutral rules do not ordinarily violate constitutional equal protection solely because they 
disproportionately affect a racial group. Discriminatory purpose is generally required for that 
constitutional claim. Disparate impact can be evidence, sometimes powerful evidence, but a statistical 
imbalance is not automatically the constitutional violation itself. Independent statutes may supply 
different standards. 

The purpose inquiry considers the complete evidentiary setting. Relevant circumstances include historical 
background, the sequence leading to the decision, departures from ordinary procedures, departures from 
normal substantive criteria, contemporaneous statements, legislative history, and the severity or unusual 
pattern of effects. No single item necessarily decides every case. 



Government’s awareness that a policy will have unequal effects differs from selecting the policy because 
of those effects. A neutral veterans’ preference may disproportionately benefit men without necessarily 
constituting an intentional sex classification. The claimant must establish the required discriminatory 
purpose rather than equating foreseeable consequences with unconstitutional motivation. 

Discriminatory purpose need not be the sole or dominant motivation in every ordinary discrimination 
case. A contributing unconstitutional motive can matter. Where the applicable framework allows it, 
government may demonstrate that it would have reached the same decision without the discriminatory 
factor. Explain the relevant burdens rather than treating the discovery of any objectionable statement as 
automatically resolving causation and relief. 

Common Trap. An official’s stated neutral objective does not end the inquiry when the record supports 
intentional discrimination. Conversely, a disparity does not eliminate the need to establish purpose where 
constitutional doctrine requires it. Assess explanations against the actual evidence. 

Sex Classifications and Intermediate Scrutiny 
Express sex classifications ordinarily require an exceedingly persuasive justification. Government must 
establish an important objective and show that the discriminatory means substantially relate to achieving 
it. The justification must be genuine rather than invented after litigation begins. Administrative 
convenience and generalized assumptions about men’s and women’s preferences ordinarily cannot carry 
this burden. 

For example, excluding women from a distinctive public educational opportunity cannot ordinarily be 
justified by assumptions that women lack the interest or aptitude to participate. Providing a materially 
inferior alternative does not necessarily cure the exclusion. Examine the opportunity itself and the actual 
justification for differential treatment. 

Biological differences can be relevant to a genuine governmental objective. Their relevance must be 
demonstrated within the particular legal context, rather than asserted as a universal explanation for 
different rules. Intermediate scrutiny demands a substantial relationship; it does not require government to 
prove that every individual within a category has identical characteristics. 

School Athletics and the Current Sports Holding 
In its June 2026 sports decision, the Court upheld the challenged eligibility rules maintaining women’s 
and girls’ teams according to biological sex against the equal-protection challenge. It relied on 
competitive fairness and safety, concluding that the classification satisfied intermediate scrutiny. The 
decision also separately addressed the federal education statute governing sex discrimination. 

The Court did not require an athlete-by-athlete comparison to validate the challenged categorical 
eligibility rules. Nor did it definitively resolve whether every classification expressly based on 
transgender status receives rational-basis or intermediate scrutiny; it concluded that the rules before it 
survived either. Keep the holding within its sports context. It does not replace the general 
intermediate-scrutiny framework with blanket permission for every sex distinction. 

Transgender Status and Classification Analysis 
In its 2025 decision concerning restrictions on certain medical treatments for minors, the Court applied 
rational-basis review to the challenged statutory scheme. Its analysis identified classifications involving 



age and medical use and rejected the argument that the particular law required heightened scrutiny merely 
because of its relationship to transgender treatment. 

The decision does not establish that every law mentioning sex is a sex classification or that every law 
affecting transgender persons receives the same treatment. Identify what conduct and persons the law 
distinguishes, whether an asserted distinction is a pretext, and what question the Court actually decided. A 
concurrence addressing a broader classification question cannot automatically be treated as the majority’s 
holding. Statutory discrimination claims and other constitutional claims remain separate inquiries. 

Classifications Based on Nonmarital Birth 
Governmental discrimination based on a child’s birth outside marriage generally receives intermediate 
scrutiny. The classification must substantially relate to an important governmental interest. Punishing a 
child to express disapproval of parental conduct ordinarily does not provide a constitutionally sufficient 
justification. 

Government may address reliable proof of parentage and the administration of claims, but the selected 
restrictions must satisfy the governing standard. A limitation that deprives children of a reasonable 
opportunity to establish support rights cannot be defended merely by invoking administrative efficiency. 
Analyze the actual obstacle and its relationship to legitimate evidentiary concerns. 

Alienage and Political Functions 
State classifications disadvantaging lawfully present noncitizens ordinarily receive strict scrutiny. A state 
cannot assume that ordinary public benefits or professional opportunities may be reserved to citizens 
without constitutional justification. The exact immigration status and the governmental level matter; not 
every noncitizen classification follows one rule. 

A political-function exception allows greater latitude for certain positions closely connected to democratic 
self-government. The inquiry examines actual duties, including discretionary formulation, execution, or 
review of public policy. Police officers exercising substantial coercive and discretionary governmental 
authority are a recognized example. A citizenship requirement fitting that exception generally receives 
rational-basis review. 

The exception does not cover every public employee merely because the employer is government. A 
broad exclusion of noncitizens from routine public jobs cannot be justified simply by labeling them all 
political. Investigate the role’s responsibilities and the breadth of the exclusion. 

Federal classifications grounded in national authority over immigration and naturalization generally 
receive substantially greater deference. Do not mechanically apply the state alienage rule to a federal 
immigration eligibility scheme. Conversely, identifying a federal actor does not excuse all constitutional 
inquiry. Undocumented status also presents a different analysis from the ordinary strict-scrutiny rule 
concerning lawfully present noncitizens. 

Rational Basis and Meaningful Constitutional Review 
Age, ordinary wealth, most economic distinctions, and disability classifications ordinarily receive 
rational-basis review. The classification must rationally relate to a legitimate governmental purpose. 
Government generally need not produce the evidentiary showing demanded by heightened scrutiny, and a 
reasonably conceivable justification may suffice. 



The law need not be perfectly fitted. Legislatures can address a problem incrementally and tolerate some 
overinclusiveness or underinclusiveness. A court’s belief that a better policy exists ordinarily does not 
establish an equal-protection violation. The challenger generally bears the burden of overcoming the 
presumption of constitutionality. 

Nevertheless, bare hostility toward an unpopular group is not a legitimate governmental objective. 
Excluding disfavored households from assistance or denying a group home permission based on irrational 
fears can fail review. Courts examine whether asserted concerns actually provide a rational explanation 
for the distinction, especially when comparable permitted activities present the same supposed problems. 

Judicial descriptions of more searching rational-basis review do not create a mechanical fourth scrutiny 
tier. Identify the illegitimate objective or the absence of rational fit. Statutory protections against age or 
disability discrimination may independently be more demanding than the constitutional minimum. 

Fundamental Rights and Voting Qualifications 
A law may demand heightened review because it burdens a fundamental right even when its classification 
is not suspect. Voting and interstate travel supply important examples. Ordinary poverty does not 
automatically define a suspect class, but conditioning the ballot on payment creates a different 
constitutional problem from setting the price of a routine governmental service. 

The Twenty-Fourth Amendment prohibits poll taxes in federal elections. Equal protection separately 
forbids conditioning voting in state elections on payment of a poll tax. A voting-registration charge 
cannot be insulated merely by giving it an administrative-fee label. Examine whether payment is a 
condition of exercising the franchise. 

Property ownership ordinarily cannot determine eligibility to vote in general public elections. 
Government cannot restrict the ordinary electorate to landowners on the theory that they possess the most 
important stake in public decisions. Certain narrowly limited special-purpose districts present exceptions 
when their functions and burdens differ substantially from ordinary government. Identify the district’s 
actual authority before applying that exception. 

States may impose bona fide residence requirements and reasonable election-administration rules. 
Substantial waiting periods or unusually burdensome conditions can impermissibly exclude qualified 
voters or penalize migration. Analyze the qualification, duration, practical burden, and justification. 
Genuine verification of residence differs from denying new residents an equal voice merely because they 
arrived recently. 

Population Equality and Representation 
Legislative districts ordinarily must respect population equality so that representation does not depend on 
arbitrary geographic weighting. The constitutional sources and permissible deviations differ by institution. 
Congressional districts are subject to an especially demanding equality requirement: population 
differences require justification under the governing standards rather than a general appeal to 
convenience. 

State and local legislative districts permit more flexibility for legitimate districting objectives while 
requiring substantial population equality. Modest deviations can be permissible, but flexibility does not 
authorize invidious discrimination or unjustified malapportionment. The fact that an area is rural, sparsely 
populated, or historically influential does not entitle its voters to disproportionate representation. 



For state and local legislative districts, a maximum total population deviation below ten percent ordinarily 
does not establish a prima facie violation by itself. It is not an absolute safe harbor. A deviation of ten 
percent or more ordinarily requires governmental justification, rather than automatic invalidation. 
Calculate the spread between the most overpopulated and most underpopulated districts; do not mistake 
each district’s individual deviation for the plan’s total spread. 

Exam Tip. Distinguish the right to cast a ballot from the equal weight of that ballot. A voter may be 
allowed to vote yet suffer unconstitutional representational dilution from unjustified population 
disparities. Also distinguish population inequality from racial sorting: equal population totals do not 
establish that a districting plan is otherwise constitutional. 

Racial Gerrymandering and Statutory Vote Dilution 
An equal-protection racial-gerrymandering claim asks whether race predominated in drawing district lines 
over traditional districting considerations, without sufficient justification. Relevant considerations include 
compactness, contiguity, political subdivisions, communities of interest, and other lawful goals. A strange 
shape may be evidence, but the ultimate inquiry concerns the role of race, not aesthetics alone. 

This claim differs from a statutory allegation that a map unlawfully dilutes minority voters’ electoral 
opportunity. It also differs from a claim that district lines unfairly favor a political party. Identify the legal 
theory and its proof requirements before discussing whether a particular map must contain another 
majority-minority district. 

The traditional statutory starting structure examines whether minority voters are sufficiently numerous 
and geographically compact to form a majority in a reasonably configured district, whether the minority 
votes cohesively, and whether majority bloc voting usually defeats its preferred candidates. A 
totality-of-circumstances inquiry follows. The current decision changes how these showings must be 
established; reciting the earlier structure without its updates is insufficient. 

The Current Statutory Framework and Constitutional Justification 
In its 2026 redistricting decision, the Court held that compliance with Section Two of the Voting Rights 
Act, properly construed, can supply a compelling interest. It did not justify the challenged map because 
the additional majority-minority district was not required. The Court also revised the statutory 
vote-dilution framework. 

Liability must rest on circumstances supporting a strong inference of intentional discrimination, although 
an express finding of intent is not invariably required. Illustrative maps must avoid race as a drawing 
criterion and meet the state’s legitimate traditional and specified political objectives. Analyses of minority 
cohesion and majority bloc voting must control for partisan affiliation. The totality inquiry emphasizes 
current evidence relevant to intentional racial discrimination. 

An alternative map’s creation of more majority-minority districts does not itself establish a statutory 
violation. These requirements matter when evaluating both the statutory claim and a state’s asserted 
constitutional justification. The statute does not guarantee racial proportionality. Do not apply an older 
vote-dilution formulation without accounting for these changes. 

Partisan Districting Political Association and Ballot Access 
Federal constitutional partisan-gerrymandering claims of the kind rejected by the Supreme Court are 
nonjusticiable in federal court because they present political questions lacking judicially manageable 



standards. That holding does not make racial gerrymandering nonjusticiable or erase population-equality 
requirements. State constitutions, statutes, and political processes may supply additional restrictions on 
partisan maps. 

Election regulations can also burden parties, candidates, voters, and political association. Filing deadlines, 
petition requirements, and ballot-access restrictions require examination of the burden’s character and 
magnitude and the government’s precise justification. Severe restrictions generally require narrow 
tailoring to compelling interests. Reasonable, nondiscriminatory restrictions ordinarily can be justified by 
important regulatory interests. 

The analysis is sensitive to the overall electoral scheme. A modest rule considered alone may operate 
differently when combined with other requirements. Conversely, not every inconvenience receives strict 
scrutiny. Identify who is burdened and explain why the state’s interest requires the restriction it selected. 

Political parties possess associational interests concerning membership and candidate selection, but those 
interests coexist with permissible election regulation. Treating parties as having no constitutional rights is 
mistaken; treating every party preference as an absolute immunity from regulation is equally mistaken. 

Worked Hypothetical on Scholarships Employment Districting and Voting 
Hypothetical. A state scholarship program grants express racial preferences. A separate rule requires 
public-safety officers to be state citizens. Legislative districts were designed primarily according to race, 
and the state charges a voting-registration fee. Analyze each provision independently. 

The scholarship program expressly classifies by race and triggers strict scrutiny. Identify its asserted 
compelling interest and the evidence supporting it. A generalized diversity claim or desire for 
proportional representation is insufficient. If the state asserts remediation, examine the identified unlawful 
discrimination and the preference’s tailoring. Individual experience can be relevant without treating racial 
identity itself as an automatic qualification. 

The employment rule requires careful interpretation. If citizenship means United States citizenship, and 
the affected officers exercise substantial discretionary sovereign authority, the political-function exception 
may permit rational-basis review. A broad public-safety label alone is insufficient. If the rule instead 
distinguishes residents from citizens of other states, analyze the residence requirement and any applicable 
interstate-mobility or privileges-and-immunities protection rather than assuming this is an alienage 
classification. A bona fide residence condition differs from a lengthy waiting period or exclusion based on 
former residence. 

For districting, the stipulated predominance of race triggers strict scrutiny. Ask whether the state 
establishes a compelling justification and appropriate tailoring. An asserted statutory-compliance defense 
requires application of the current statutory framework; a general fear of litigation does not conclusively 
establish necessity. Population equality or partisan objectives do not automatically cure unconstitutional 
racial sorting. 

Finally, the registration fee conditions voting on payment and presents the poll-tax problem. Ordinary 
wealth classifications receiving rational-basis review do not resolve that independent voting-rights 
violation. Identify whether federal or state elections are involved and apply the relevant constitutional 
protections. Calling the charge small or useful for administration does not supply the answer. 

Practice Assignment 



Classify ten policies involving race, sex, age, nonmarital birth, state alienage, political-function 
employment, federal immigration, disability, wealth, and voting. State the classification and governing 
review. Analyze five facially neutral policies using historical context, sequence, departures, statements, 
and effects to evaluate discriminatory purpose. 

Complete three voting problems involving payment, property qualifications, and residency. Analyze two 
districting problems, distinguishing racial predominance from statutory vote dilution and partisan 
advantage. Then write a thirty-minute mixed essay. Use separate headings for each policy and connect the 
appropriate governmental interest to the required degree of fit. 

Chapter Summary 
Equal protection begins with precise classification. Race and national origin ordinarily trigger strict 
scrutiny; sex and nonmarital birth ordinarily receive intermediate scrutiny; many economic, age, and 
disability distinctions receive rational-basis review. Alienage, political functions, and election regulation 
require important qualifications. Discriminatory effects and discriminatory purpose are distinct, while 
fundamental rights can change review independently of group status. In districting, population equality, 
racial sorting, statutory dilution, and partisan advantage remain separate legal theories governed by their 
respective requirements. 

 
 



Individual Rights Deep Dive Part Four 
Freedom of Speech and Government Regulation 

First Amendment analysis begins by identifying what government regulates: a message, a viewpoint, a 
speaker, a location, or the nonexpressive effects of conduct. Those distinctions determine the governing 
rule. A prohibition on criticizing officials presents a different problem from a neutral restriction on 
amplified sound near a hospital. 

I begin with the particular expression and the particular governmental action. The Free Speech Clause 
protects communication and expressive choices against governmental interference, including certain 
commands to speak. It does not eliminate every rule affecting speakers. This chapter develops the 
classification system for content restrictions, forums, expressive conduct, compelled expression, 
professional speech, prior restraints, and facial challenges. 

Protected Expression and the Analytical Sequence 
Protected expression includes speech, writing, literature, music, film, visual art, religious expression, 
political signs, online communication, and qualifying symbolic conduct. Protection does not depend on 
whether officials consider the message useful, agreeable, or tasteful. Art and music need not communicate 
a single proposition to deserve constitutional protection. 

Governmental action remains essential. A private property owner or platform does not automatically 
become a constitutional censor by rejecting someone’s message. Statutes or other legal duties may 
regulate private decisions, and governmental involvement may raise separate attribution questions. First 
identify why the challenged restriction is attributable to government. 

Next determine whether the activity involves expression and whether a special category or context 
changes the analysis. Certain commercial speech, public employment, school speech, and recognized 
categories of unprotected expression have distinct doctrines. A speaker’s characterization of every act as a 
protest does not automatically convert independently unlawful activity into protected communication. 

Then classify the restriction, identify the forum or relevant context, apply the governing test, and select 
the appropriate form of challenge and remedy. Consider both the rule’s wording and its enforcement. A 
formally neutral permit system can violate the Constitution when officials use it to suppress a disfavored 
viewpoint. 

Exam Tip. Separate the questions of protection, classification, and justification. “Speech is involved” 
does not complete the analysis, while “conduct is involved” does not end it. Explain what the government 
actually prohibits or compels in the claimant’s circumstances. 

Content Based Restrictions 
A restriction is content based when it regulates expression because of the topic discussed, the idea 
expressed, or its communicative message. A ban on signs advocating tax reform singles out subject 
matter. A prohibition on criticism of public officials targets an especially important category of political 
communication. 



Content-based restrictions on protected speech ordinarily receive strict scrutiny unless a recognized 
special doctrine supplies a different analysis. Government generally must establish a compelling interest 
and sufficiently narrow tailoring. A legitimate concern about safety or appearance does not automatically 
justify selecting particular messages for suppression. 

Facial subject-matter distinctions ordinarily remain content based even if officials claim benign motives. 
A sign code cannot obtain neutral treatment merely by favoring some categories while disfavoring others 
without choosing between opposing positions within each category. Content discrimination does not 
require viewpoint discrimination. 

Nevertheless, the need to read a message does not invariably make a regulation content based. A 
distinction between signs referring to activities on the premises and signs referring elsewhere can concern 
location rather than a disfavored topic. Examine what makes the rule apply. Do not replace substantive 
classification with the mechanical question whether an official must look at the words. 

Common Trap. A regulation described as a time, place, or manner rule may still be content based. 
Allowing large ideological signs while restricting political campaign signs regulates categories of 
messages, even though the ordinance speaks in terms of size and placement. 

Viewpoint Discrimination 
Viewpoint discrimination selects one perspective within a subject for adverse treatment. A city allowing 
demonstrations praising the mayor while prohibiting demonstrations criticizing the mayor distinguishes 
competing positions on the same topic. This is an especially serious form of content discrimination. 

The distinction matters even when government can permissibly limit the subjects discussed in a particular 
forum. A space reserved for discussion of environmental policy cannot ordinarily exclude speakers 
merely because they oppose the government’s environmental policy. Viewpoint neutrality constrains the 
administration of limited and nonpublic forums as well as more open forums. 

Religious expression also requires careful classification. A religious perspective on an otherwise 
permitted subject cannot automatically be excluded merely because it is religious. Conversely, identifying 
a permitted subject does not establish an unlimited right to discuss every other topic. Determine whether 
the exclusion concerns subject matter, perspective, or government’s own message. 

Government speech presents a separate threshold question. The government may advocate its own 
policies without giving each opposing view equal space in the same presentation. That principle cannot be 
assumed whenever private expression appears on public property. 

Content Neutral Time Place and Manner Rules 
Content-neutral restrictions ordinarily concern circumstances such as sound volume, traffic flow, 
scheduling, or physical placement without depending on the message expressed. For protected expression 
in a traditional public forum, such a rule generally must serve a significant governmental interest, be 
narrowly tailored under the applicable intermediate standard, and leave ample alternative channels of 
communication. 

Narrow tailoring here does not invariably require the least restrictive conceivable method. Government 
may select a workable response that addresses its actual problem without burdening substantially more 
speech than necessary. The existence of a less burdensome alternative does not automatically invalidate 
the rule, but an excessive restriction cannot be saved merely by calling it convenient. 



Alternative channels must offer a meaningful way to communicate. They need not be the speaker’s 
preferred method in every case. Still, telling a person excluded from every suitable location to 
communicate somewhere unspecified may fail to establish adequate alternatives. Connect the remaining 
options to the intended audience and message. 

Hypothetical. A park limits amplified sound after a specified evening hour for all events. Assess the 
noise interest, the hours and reach of the rule, and available opportunities for communication. Compare an 
ordinance imposing the same limit only on anti-government rallies. The latter distinction changes the 
classification even if the city invokes the same noise concern. 

Public Forums and Government Property 
Forum analysis concerns the particular property and expressive access at issue. The relevant forum might 
be an entire park, a meeting’s public-comment period, or advertising space on a board. Ownership of the 
surrounding property does not necessarily determine the classification of each communicative channel 
within it. 

Traditional Public Forums 
Public streets, ordinary public sidewalks, and parks traditionally devoted to assembly and debate are 
familiar traditional public forums. Content-based restrictions ordinarily receive strict scrutiny; 
content-neutral time, place, and manner restrictions receive their applicable intermediate review. 
Government cannot ordinarily avoid these protections simply by declaring a traditional public forum 
closed to unpopular views. 

Function and history remain important. Not every walkway on government property has the same status 
as an ordinary municipal sidewalk. Identify the particular location rather than treating the presence of 
pavement or public ownership as dispositive. 

Designated Public Forums 
Government can intentionally open property for broad private expression. While such a designated public 
forum remains open, comparable protections generally apply. Examine stated policies, actual practice, the 
property’s character, and the access government deliberately permitted. 

Occasional permission or governmental inaction does not necessarily establish an intentional designation. 
Government ordinarily may close a designated forum, but it cannot use an asserted closure as a device for 
selectively suppressing a viewpoint while continuing the same access for favored speakers. 

Limited Public Forums 
A limited public forum is reserved for particular subjects or categories of speakers. Government may 
maintain reasonable boundaries consistent with the forum’s purpose, but restrictions must remain 
viewpoint neutral. A meeting limited to municipal budgeting need not become an unrestricted discussion 
of every political issue. 

The boundary itself requires examination. Government cannot open a subject to discussion and then 
describe disagreement as outside the forum’s purpose. Identify the actual permitted topic and ask whether 
comparable supportive and critical perspectives receive the same treatment. 

Nonpublic Forums 



Government property not opened for general public expression may be a nonpublic forum. Restrictions 
generally must be reasonable in light of the property’s purpose and viewpoint neutral. Certain internal 
communication systems and operational facilities illustrate why government need not convert every 
resource into a public platform. 

Reasonableness does not mean unlimited discretion. Examine how the restriction relates to the facility’s 
function and whether officials administer it consistently. Nor should an answer assume that the labels 
limited and nonpublic eliminate the need to investigate actual access policies. 

Government Speech and Private Expression 
When government speaks for itself, the Free Speech Clause generally permits selection of its own 
message. A public-health campaign need not present every opposing position, and a government may 
advocate its preferred policy. The doctrine addresses freedom-of-speech obligations; it does not eliminate 
other constitutional limitations, including applicable religion constraints. 

The classification depends on context. Relevant considerations include the history of the medium, how 
the public would understand the message, and the government’s actual control over its content. No single 
fact always supplies the answer. A city logo, publicly owned display, or administrative approval 
requirement does not independently settle who is speaking. 

If government invites a broad range of private groups to display their own messages with little substantive 
review, the setting may involve private speech in a forum. Government cannot necessarily recharacterize 
the entire program as its own speech when a disfavored viewpoint appears. Examine genuine message 
selection and control rather than the government’s litigation label. 

Common Trap. A display can be government controlled in the ordinary administrative sense without 
every message becoming governmental expression. Control of scheduling or physical access differs from 
responsibility for the expressive content itself. 

Expressive Conduct and Incidental Regulation 
Conduct can receive speech protection when, understood in context, it communicates expression. Political 
armbands, symbolic demonstrations, and expressive performances can qualify. Intent to communicate and 
the likelihood that observers will understand the conduct are relevant. A rigid demand for one narrowly 
particularized message would wrongly exclude much art and collective expression. 

Identify whether government targets the communication or independently regulable effects. A political 
purpose does not automatically excuse destruction of another person’s property, obstruction, or dangerous 
activity. Conversely, attaching a conduct label cannot justify suppressing communication because officials 
dislike its meaning. 

For a content-neutral regulation incidentally burdening expressive conduct, the governing framework asks 
whether the measure falls within governmental power, furthers an important or substantial interest 
unrelated to suppressing expression, and imposes an incidental restriction no greater than essential under 
the applicable standard. This is intermediate scrutiny, not a universal least-restrictive-means requirement. 

If the asserted interest concerns suppressing the message, that incidental-conduct framework is 
inappropriate. A law directed at preserving official control over a symbol’s meaning cannot be defended 
simply by saying it regulates physical acts. 



Flag Burning and Offense 
Political flag burning can constitute protected expressive conduct. Government cannot prohibit it merely 
because observers find the message offensive or because officials want to preserve the flag’s preferred 
symbolic meaning. Offense at a political message is not equivalent to an independently sufficient 
justification for suppressing it. 

Neutral fire-safety or property rules can present different questions. Determine whether the law genuinely 
addresses danger or ownership and whether it satisfies the relevant test. Do not infer either that all flag 
burning is immune from regulation or that calling it harmful conduct eliminates its expressive protection. 

Compelled Speech and the Choice of Message 
Freedom of speech includes protection against certain governmental demands to communicate. 
Compulsory ideological affirmation and a requirement that an individual display a state motto can burden 
the freedom not to speak. The constitutional concern extends beyond whether the speaker is allowed to 
add a disclaimer or express disagreement afterward. 

Government also can interfere with expression by forcing a private speaker to create or incorporate a 
message. The inquiry examines the actual product, whether it is expressive, whose expression is involved, 
and what the government requires. A parade organizer’s selection of participants can itself constitute 
protected editorial expression. 

In the custom-website context, the Court protected a designer against being compelled to create 
expressive designs conveying messages the designer rejected. The decision does not turn every business 
transaction into constitutionally protected authorship. Distinguish compelled creation of expression from 
ordinary regulation of nonexpressive goods or services. Payment for expression does not by itself remove 
speech protection. 

Hypothetical. A city orders a private artist to paint a poster endorsing its policy. That command 
implicates compelled expression. Compare a requirement that a shop maintain a safe entrance. The 
presence of a creative business does not transform an ordinary safety rule into a command to 
communicate the government’s message. 

Certain commercial factual disclosures and informed-consent requirements have distinct doctrines. 
Identify the type of disclosure and governing framework rather than assuming that every required 
statement is either automatically valid or categorically forbidden. 

Licensed Professionals and Conversational Treatment 
In its March 2026 talk-therapy decision, the Court held that the challenged restriction, as applied to a 
counselor’s conversational treatment, regulated speech according to viewpoint. The law permitted some 
perspectives on sexual orientation and gender identity while prohibiting the contrary therapeutic 
discussion. The lower courts erred by treating the application as professional conduct entitled only to 
deferential review. 

The Court reversed and remanded for proceedings consistent with the required First Amendment scrutiny. 
Its reasoning rejected the idea that ordinary speech protections disappear merely because communication 
occurs during licensed treatment. An answer should preserve both the as-applied nature of the challenge 
and the distinction between the Court’s ruling and broader conclusions about every therapeutic regulation. 



Professional conduct that only incidentally involves speaking can present a different analysis. Identify 
whether the regulated activity is a nonexpressive intervention, an applicable disclosure, or the 
conversation itself. A professional license neither eliminates speech protection nor creates immunity from 
every valid rule governing practice. 

Prior Restraints and Advance Approval 
A prior restraint prevents expression before it occurs or reaches its audience. Judicial orders forbidding 
publication, censorship requirements, and certain licensing systems are familiar examples. Such restraints 
carry a strong presumption against constitutional validity, particularly when they condition publication on 
official approval of the message. 

The danger includes both suppression and delay. A speaker awaiting discretionary approval may lose the 
opportunity to participate in a time-sensitive debate. The official power to withhold permission also can 
chill criticism before any formal denial occurs. 

An advance ban on publishing criticism of public employees presents a particularly serious problem. 
Protecting government from embarrassment or unfavorable scrutiny does not justify censorship. The 
government bears a heavy burden to justify a publication restraint; asserting an important governmental 
interest does not automatically satisfy it. 

Common Trap. Prior restraints and later punishment are different mechanisms, but later punishment is 
not automatically constitutional. A prosecution after publication can still violate substantive speech 
protections. Likewise, a person challenging a judicial restraint should not assume that every invalid order 
may simply be ignored without consequences; available challenge procedures and the governing rules 
matter. 

Permits Licensing and Procedural Safeguards 
Government may require permits to coordinate some uses of public property, such as large events 
requiring space allocation and traffic planning. Criteria should be suitably objective, content neutral, and 
tied to permissible administrative concerns. A provision allowing approval whenever an official considers 
speech desirable invites unconstitutional discretion. 

The system must include safeguards appropriate to its nature. Deadlines, stated reasons, and opportunities 
for review can prevent arbitrary delay or denial. A censorship scheme judging a message’s permissibility 
requires especially demanding safeguards. The censor ordinarily bears the burden of establishing that 
expression is unprotected; an interim restraint must be confined to a brief specified period needed for 
judicial action; and prompt final judicial determination must be assured. Do not mechanically apply every 
censorship-system requirement to an otherwise neutral event-coordination scheme. 

Fees also require attention. Government cannot ordinarily make an unpopular speaker pay more because 
anticipated hostile listeners will increase policing costs. Such a system allows opposition to the message 
to determine the speaker’s financial burden. Distinguish that problem from a genuinely neutral 
administrative charge assessed under constitutionally adequate rules. 

Vagueness Overbreadth and the Form of Challenge 
A vague rule fails to give constitutionally adequate notice or permits arbitrary enforcement. A prohibition 
on expression officials find inappropriate can leave speakers unable to determine what is allowed while 



empowering officials to suppress disfavored messages. The concern intensifies when uncertainty chills 
protected speech. 

Overbreadth addresses a different defect. A regulation may be facially overbroad when its 
unconstitutional applications to protected speech are substantial relative to its legitimate applications. A 
rule can be perfectly clear yet sweep too broadly. Conversely, identifying uncertainty does not by itself 
establish substantial overbreadth. 

This doctrine can permit a litigant to raise concerns about protected speech beyond the litigant’s own 
conduct, but it does not erase every requirement for a justiciable dispute. Examine the law’s authoritative 
construction, its realistic applications, and the substantiality of the unconstitutional reach. Speculative 
extreme examples are insufficient. 

An as-applied challenge concerns the government’s use of the law against the particular claimant. A facial 
challenge seeks broader invalidation under the applicable standard. One unconstitutional application does 
not automatically justify facial relief. Where a law governs many activities or services, examine its 
relevant range of applications before comparing unconstitutional burdens with legitimate operation. 

Remedies must fit the established violation. Declaratory relief or an injunction may address threatened 
enforcement or a denied expressive opportunity. A pre-enforcement claimant ordinarily needs a concrete 
intended course of conduct and a sufficiently credible enforcement threat; generalized disagreement with 
a law is not enough. Damages, immunity, and the scope of relief require additional analysis. 

Worked Hypothetical on Parks Publication Displays and Counseling 
Hypothetical. A city bans political signs in parks, requires advance approval before publication of 
criticism of city employees, and permits religious and patriotic messages on government-controlled 
advertising boards while rejecting environmental advocacy. A separate law prohibits licensed counselors 
from expressing a specified viewpoint during conversational counseling. 

The political-sign rule expressly selects subject matter. In an ordinary public park, that content-based 
restriction ordinarily receives strict scrutiny. Safety or aesthetics may justify genuine neutral limits, but 
the city must explain why selecting political messages satisfies the required demanding review. The 
existence of other places to speak does not by itself validate content discrimination. 

The publication rule is both message-based censorship and a prior restraint. Requiring officials to approve 
criticism creates the possibility that those criticized will suppress the discussion. Ordinary concern about 
reputation or accurate reporting cannot justify this system as described. Consider its discretion, delay, 
review mechanisms, and the strong presumption against publication restraints. 

The advertising-board issue requires more facts. If the city genuinely selects and communicates its own 
messages, the government-speech doctrine changes the free-speech analysis. If the boards carry private 
submissions, identify the forum and its boundaries. Excluding an environmental subject differs from 
excluding only environmental criticism while allowing supportive views. A limited forum can restrict 
topics reasonably, but cannot suppress a viewpoint within an admitted topic. The surrounding park’s 
status does not automatically determine the board’s status. 

Finally, the counseling rule directly selects a viewpoint in conversation. The state cannot obtain 
deferential treatment merely by calling those words professional conduct. Apply the current 
professional-speech principles to the actual conversational restriction, reserving separate analysis for 
genuinely nonexpressive interventions or other specifically regulated practices. 



Practice Assignment 
Classify ten restrictions by content, viewpoint, or neutral circumstances. Solve five forum problems 
identifying the precise property or communicative channel. Complete three expressive-conduct problems, 
three compelled-speech problems, and two licensing problems. For each, state why the governing 
framework applies and connect the asserted governmental interest to the required fit. Finish with a 
thirty-minute essay integrating forum, viewpoint, advance approval, and an appropriate remedy. 

Chapter Summary 
Speech analysis requires identifying expression, governmental responsibility, the restriction’s 
classification, and the relevant forum or context. Content discrimination ordinarily demands strict 
scrutiny; neutral time, place, and manner rules receive their own review. Limited forums, nonpublic 
forums, and government speech require careful distinctions. Expressive conduct, compelled messages, 
licensed conversation, and prior restraints each raise additional questions. Vagueness, overbreadth, and 
the difference between facial and as-applied relief complete the analysis. 

 
 



Individual Rights Deep Dive Part Five 
Speech Categories and Special First Amendment Settings 

First Amendment analysis changes with the kind of expression, the speaker’s role, and the government’s 
action. Advocacy of unlawful conduct, advertising, classroom expression, employee testimony, and 
campaign spending do not share one universal test. This chapter develops the categories and institutional 
settings that qualify the general rules governing content, viewpoint, and public forums. 

I begin by asking what the government must establish before it may impose the particular restriction. A 
description such as offensive, dangerous, or inappropriate supplies no constitutional test. Identify the 
category, state its elements, and apply the facts to each requirement. Then examine whether the law 
exceeds that category or discriminates impermissibly within it. Calling speech unprotected does not give 
government unlimited authority over every related message. 

Incitement to Imminent Lawless Action 
Government may punish advocacy directed to producing imminent lawless action when the advocacy is 
likely to produce that action. The requirements of intent, imminence, and likelihood work together. Mere 
endorsement of revolution, abstract approval of violence, or discussion of unlawful resistance at an 
indefinite future time ordinarily does not satisfy the test. 

Context determines whether advocacy crosses the line. Consider the speaker’s commands, the audience’s 
readiness, the immediacy of the proposed conduct, and the circumstances making unlawful action likely. 
Angry language is insufficient if it lacks the required intent or connection to imminent action. Conversely, 
a speaker cannot escape responsibility simply by placing an explicit immediate command inside a 
political address. 

Hypothetical. At a rally, a speaker argues that unjust laws sometimes warrant forceful resistance. That 
abstract position differs from intentionally directing an armed group to attack the courthouse immediately 
while the group advances toward it. Explain the timing and probability of action rather than treating every 
reference to violence as incitement. 

True Threats and the Required Mental State 
A true threat conveys a serious expression of unlawful violence against a person or group. Courts examine 
the communication in context, distinguishing genuine threats from jokes, artistic expression, political 
hyperbole, and words that do not convey a serious prospect of violence. An explicit promise personally to 
carry out an attack is not always necessary. 

Criminal punishment of threatening speech requires a subjective mental state of at least recklessness 
concerning the communication’s threatening character. The speaker must consciously disregard a 
substantial risk that others will understand the statements as threatening violence. Proof that a reasonable 
person would recognize a threat does not alone establish this constitutional minimum. A statute may 
demand a more culpable mental state. 

The prosecution need not generally prove that the speaker actually intended to carry out the violence. 
Intent to perform the threatened act and awareness of the message’s threatening character are different 



inquiries. Repeated contact, apparent surveillance, escalating hostility, and surrounding events can 
illuminate both meaning and awareness. 

Exam Tip. Separate the objective question whether the communication conveys a true threat from the 
subjective question whether the accused possessed the required awareness. Neither element automatically 
proves the other. 

Fighting Words and Offensive Expression 
Traditional fighting words are personally directed abusive insults inherently likely to provoke an 
immediate violent reaction. Modern application of this category is narrow. General political criticism, 
profanity, and expression that causes anger or emotional distress do not automatically qualify. The 
encounter, addressee, proximity, and likelihood of an immediate breach of peace matter. 

Government also faces limits when selecting which otherwise punishable words to prohibit. A law cannot 
ordinarily target particular disfavored ideas within a category merely because government could prohibit 
the whole category. Certain distinctions tied to the reason the category is unprotected may be permissible, 
but viewpoint hostility is not an adequate justification. 

Common Trap. There is no general constitutional exception for hate speech. A hateful statement may 
satisfy a recognized threat, incitement, or other applicable rule, but its hateful viewpoint alone does not 
supply that rule. Nor should anticipated audience hostility automatically become a license to silence the 
speaker. 

Obscenity and the Three Required Findings 
Obscenity is a defined constitutional category rather than a synonym for sexual explicitness. The inquiry 
requires all three elements. The average person, applying contemporary community standards, must find 
that the work taken as a whole appeals to a prurient interest. The work must depict or describe sexual 
conduct, specifically defined by applicable law, in a patently offensive manner. Finally, the work taken as 
a whole must lack serious literary, artistic, political, or scientific value. 

Prurient interest concerns an unhealthy or shameful appeal to sexuality, rather than every ordinary sexual 
interest. The specific-definition requirement limits official discretion to condemn material after the fact. 
Taking the work as a whole prevents prosecution based solely on an isolated passage divorced from its 
context. 

The serious-value inquiry uses a reasonable-person standard rather than the preferences of a particular 
local community. A community’s distaste for a work does not establish that it lacks serious value. 
Conversely, merely attaching an artistic label does not decide the question. Analyze the work and the 
applicable elements. 

Material Involving Actual Minors 
Sexual depictions involving actual minors receive separate constitutional treatment. Government may 
prohibit properly defined depictions of minors engaged in sexual conduct without proving every element 
of adult obscenity. The protection of children involved in producing the material supplies a distinct basis 
for regulation. The category does not encompass every photograph of a child or every discussion of 
childhood sexuality. 



The distinction between actual minors and wholly fictional depictions matters. Material produced without 
actual children cannot automatically be placed in the same category merely because it appears to portray 
minors. It may fall within another valid prohibition, including obscenity, but that requires its own 
analysis. Do not assume that every computer-generated depiction has identical constitutional status; the 
method of production and connection to actual children can matter. 

Access for Minors and Adults 
Government has greater authority to restrict minors’ access to material that is obscene as to minors than to 
deny adults access to constitutionally protected expression. A rule tailored to children must therefore be 
distinguished from a prohibition that reduces the adult population to reading only material suitable for 
children. 

In its June 2025 internet age-verification decision, the Supreme Court upheld the challenged requirement 
under intermediate scrutiny. The law addressed minors’ access to sexually explicit material obscene to 
minors and imposed an incidental burden on adults’ access. The Court required an important 
governmental interest and tailoring that did not burden substantially more speech than necessary. It did 
not require the least restrictive conceivable method. 

That holding does not establish that every age gate, every online identification requirement, or every 
restriction labeled child protection is valid. Examine the content covered, the verification burden, the 
relevant constitutional category, and whether adults retain access. A direct ban on adults’ protected 
expression presents a different problem. 

Defamation and Reputation 
Defamation generally involves a false statement of fact about the plaintiff, communicated to another 
person, that causes legally cognizable reputational harm. Constitutional rules limit the permissible 
liability and damages. Begin with the plaintiff’s status, the subject of the statement, and whether the 
communication asserts a provably false fact. 

Public Officials and Public Figures 
A public official seeking damages for a defamatory factual falsehood concerning official conduct must 
establish constitutional actual malice with clear and convincing evidence. Actual malice means 
knowledge of falsity or reckless disregard of truth or falsity. It does not mean hatred, spite, partisan 
opposition, or an intent to embarrass. 

Reckless disregard concerns subjective awareness of probable falsity or serious doubts about truth. A 
careless investigation does not automatically establish that standard, although evidence of deliberate 
avoidance and known unreliability may support it. Public figures also face the heightened standard. A 
limited-purpose public figure typically voluntarily assumes a prominent role in a particular public 
controversy; the classification does not necessarily extend to every aspect of the person’s life. 

Private Plaintiffs and Damages 
Private plaintiffs ordinarily receive greater protection. For defamatory speech on matters of public 
concern, liability generally cannot rest on faultless publication; negligence may suffice under applicable 
law. Without constitutional actual malice, recovery ordinarily is limited to compensation for proven actual 
injury rather than presumed or punitive damages. 



Speech involving purely private concern can receive different treatment, including different constitutional 
limits on presumed and punitive damages. Identify public concern from the communication’s content, 
form, and context. Do not assume that everything published by a media organization concerns public 
affairs, or that an individual speaker receives no constitutional protection. 

For a private plaintiff suing a media defendant over speech of public concern, the plaintiff must prove 
falsity rather than require the publisher to prove truth. Keep this burden separate from fault. A publisher’s 
negligent investigation and the statement’s falsity are distinct propositions, and the claimant must satisfy 
each applicable requirement. 

Opinion and Provably False Facts 
The Constitution protects statements that cannot reasonably be understood as asserting actual facts, 
including rhetorical hyperbole and genuine evaluative judgments. There is no blanket immunity for 
anything introduced with the words “in my opinion.” An accusation can imply undisclosed, objectively 
verifiable facts despite that introductory phrase. 

Hypothetical. Calling a mayor’s budget proposal foolish expresses an evaluation. Saying, “In my 
opinion, the mayor stole the library fund last Thursday,” can communicate a specific factual accusation. 
Examine the full context and what an ordinary reader would understand, then apply plaintiff status, falsity, 
fault, and damages requirements. The speaker’s label does not replace the analysis. 

Commercial Speech and Advertising Restrictions 
Commercial speech commonly proposes a commercial transaction. Selling a newspaper or earning money 
from a political book does not automatically transform its contents into commercial advertising. Identify 
the actual communication and its relationship to a transaction. 

Under the usual commercial-speech framework, first determine whether the expression concerns lawful 
activity and is not misleading. False or inherently misleading commercial advertising and proposals of 
unlawful transactions fall outside that framework’s protection. Potentially misleading advertising may 
require a more tailored response rather than automatic prohibition. 

For protected commercial speech, government must assert a substantial interest. The restriction must 
directly advance that interest and be no more extensive than necessary. This generally requires a 
reasonable fit rather than the least restrictive means. Speculation about benefits cannot substitute for 
examining whether the restriction materially addresses the asserted harm. 

Underinclusiveness can expose a mismatch between means and ends. If government bans truthful 
advertising to reduce a particular harm while exempting much comparable advertising, explain whether 
those exceptions undermine its justification. Content or speaker discrimination may also require attention 
under the applicable heightened-review principles. 

Exam Tip. A lawful product does not make every advertising restriction unconstitutional. It establishes 
the setting for the remaining analysis. State the substantial interest, assess direct advancement, and 
evaluate fit rather than announcing strict scrutiny automatically. 

Compelled Commercial Disclosures 
Certain requirements that advertisers disclose purely factual, uncontroversial information receive 
specialized review. In the familiar deception-prevention setting, a disclosure must bear a reasonable 



relationship to the governmental interest and cannot be unjustified or unduly burdensome. A required 
statement that overwhelms an advertisement can burden expression despite being factual. 

This doctrine is not a universal rule for every statement a business is ordered to make. Determine whether 
the requirement concerns commercial advertising, what information it compels, why it is required, and 
how much burden it imposes. A compelled ideological pledge presents a different question from a factual 
disclosure about the terms of an advertised transaction. Professional informed-consent duties may require 
a separate contextual analysis. 

Public Employees and Citizen Speech 
Government acts differently as an employer than as a regulator of the general public. An employee 
speaking pursuant to ordinary official duties generally lacks a Free Speech Clause claim against employer 
discipline for that speech under the usual employee-speech doctrine. The inquiry is practical; an 
expansive written job description does not conclusively determine the employee’s actual duties. 

If the employee speaks as a citizen, ask whether the speech concerns a matter of public concern. Content, 
form, and context matter. A purely personal workplace grievance ordinarily differs from disclosure of 
governmental corruption. Public concern alone does not complete the analysis. 

For citizen speech on public concern, balance the employee’s expressive interests against government’s 
legitimate interests in effective and efficient service. Relevant considerations include operational 
disruption, working relationships, confidentiality, and the nature of the employee’s role. An employer 
cannot simply equate criticism with disruption. 

Truthful sworn testimony outside ordinary job responsibilities can constitute citizen speech even when the 
witness learned the facts through public employment. Knowledge acquired at work and speech required 
by the job are different. Retaliation analysis also requires causation; protection of the speech does not 
establish that it caused dismissal or foreclose a same-decision defense. Academic teaching and 
scholarship can present additional questions not resolved by mechanically applying the ordinary-duty 
rule. 

Speech by Public School Students 
Student expression requires identification of the school setting and the kind of activity involved. For 
students’ own expression in public elementary and secondary schools, officials may ordinarily regulate 
speech when they reasonably forecast material and substantial disruption or interference with the rights of 
others. Unsupported apprehension or discomfort with an unpopular political position does not establish 
substantial disruption. 

Schools have special authority to restrict lewd or vulgar student speech in school, even without the 
showing ordinarily required for independent political expression. They also may restrict student speech 
reasonably viewed as promoting illegal drug use at a school-supervised event. That authority does not 
create a general exception for political debate about drug policy. 

School-sponsored expression receives another analysis. Officials may exercise editorial control over 
qualifying curricular expression when their decisions are reasonably related to legitimate pedagogical 
concerns. Identify whether an audience reasonably would attribute the activity to the school and whether 
officials opened it for independent student expression. A school-produced classroom newspaper can 
present a different question from a student’s independently distributed political leaflet. 



Off-campus speech generally falls within diminished school authority. Schools rarely exercise the same 
supervisory role away from campus; regulation can otherwise control a student’s expression throughout 
the entire day. Protection of unpopular expression also has educational significance. These considerations 
do not create absolute off-campus immunity. Serious threats, targeted severe bullying, and interference 
with school operations can raise different concerns. 

Common Trap. A post’s arrival on classmates’ phones does not automatically make it campus speech. 
Examine where and how the student spoke, the connection to school activities, the specific harm asserted, 
and evidence supporting the school’s forecast. These doctrines should not automatically be transferred to 
public university students or private schools. 

Public Benefits and Unconstitutional Conditions 
Government cannot evade constitutional limits merely by describing a penalty as the denial of a 
discretionary benefit. Conditioning employment, funding, or another benefit on surrender of protected 
speech can violate the First Amendment even when the applicant has no entitlement to the benefit itself. 

Government nevertheless may define the activities it chooses to fund and select its own programmatic 
message. The distinction requires examination of the program, the speaker, and the condition’s reach. 
Funding a particular service does not necessarily require subsidizing every competing service. A rule 
controlling the funded activity differs from a demand that the recipient adopt an official belief or refrain 
from protected expression using separate resources outside the program. 

Ask whether the program communicates government’s message or facilitates private expression. A 
viewpoint-based exclusion from a program designed to support diverse private speakers raises concerns 
that a government messaging program may not. Neither “subsidy” nor “unconstitutional condition” 
decides the case without examining the program’s actual operation. 

Freedom of the Press 
The press enjoys protection against censorship and unconstitutional punishment for publication. Prior 
restraints carry a strong presumption against validity. A subsequent damages award or criminal sanction 
must still satisfy applicable speech protections, including the constitutional defamation rules. 

Truthful publication receives substantial protection, particularly where information concerns public affairs 
and was lawfully obtained. In important settings, punishment requires a governmental interest of the 
highest order and sufficiently tailored means. The acquisition method matters: protection for publishing 
information does not create a general license to trespass, steal records, or violate valid laws while 
gathering news. Publication of unlawfully intercepted information by a publisher uninvolved in the 
interception can present a distinct issue from participation in the unlawful acquisition. 

The press also lacks a universal exemption from generally applicable legal obligations. Analyze whether a 
law applies neutrally or selectively burdens the press or particular publications. A newspaper’s editorial 
decisions ordinarily receive protection against governmental commands to print a preferred reply or 
competing message. 

Access to Proceedings and Government Information 



There is no universal First Amendment right to inspect every government record, enter prisons, or obtain 
unrestricted access to government facilities. Statutory information-access rights can extend beyond 
constitutional requirements and have their own exemptions and procedures. 

Qualified public access exists for important criminal judicial proceedings, including trials and qualifying 
pretrial proceedings. The analysis considers historical openness and whether access contributes positively 
to the process. Closure ordinarily requires specific findings establishing an overriding interest, an 
appropriately narrow restriction, and consideration of reasonable alternatives. A generalized preference 
for secrecy is insufficient. 

Distinguish access to an ongoing proceeding from access to every associated document. Also distinguish 
a right shared with the public from a demand for special press access. A court may regulate proceedings 
to protect fairness and order, but it must justify a qualifying closure under the governing standard. 

Expressive Association and Membership Privacy 
The First Amendment protects association for political advocacy and other protected expression. 
Government burdens can arise through forced membership disclosure, penalties for joining a group, or 
commands altering a group’s expressive membership choices. Membership privacy can be essential when 
disclosure exposes supporters to intimidation or retaliation. 

Disclosure rules implicating associational rights generally require exacting scrutiny, including a 
substantial relationship to a sufficiently important governmental interest and narrow tailoring. This does 
not invariably require the least restrictive means. Identify the information demanded, the actual burden, 
the governmental purpose, and the fit between them. 

Expressive association also can protect a group against forced inclusion that significantly affects its 
ability to advocate its views. The claimant must establish a meaningful connection to expression; merely 
calling an organization expressive does not settle the question. A substantial infringement requires a 
compelling governmental interest unrelated to suppressing ideas that cannot be achieved through 
significantly less restrictive means. Government interests in preventing discrimination remain relevant. 
Some membership requirements have survived review, while forced inclusion that substantially changes a 
group’s expression can violate the First Amendment. 

Campaign Contributions and Expenditures 
Political spending facilitates protected communication and association. Begin by identifying who spends, 
who receives the money, and whether the spending is independent, coordinated, or a direct contribution. 
The label “campaign finance” does not establish one level of scrutiny. 

Contribution limits traditionally receive less demanding review than limits on independent expenditures. 
A valid contribution limit must serve a sufficiently important interest and be closely drawn to avoid 
unnecessary abridgment of association. Prevention of quid pro quo corruption or its appearance can 
justify qualifying limits; a general desire to equalize political influence does not supply an unlimited 
power to restrict speech. 

Restrictions on independent political expenditures generally face strict scrutiny. Government must 
establish a compelling interest and narrow tailoring; preventing quid pro quo corruption does not 
ordinarily justify caps on genuinely independent advocacy. Independence matters because spending 
without coordination presents a different corruption analysis from transfers to a candidate. Corporate or 



union identity alone does not justify prohibiting independent political advocacy. This protection does not 
establish a general right to make unlimited direct corporate contributions to candidates. 

Aggregate contribution limits must be distinguished from limits on individual contributions to particular 
recipients. The invalidation of aggregate limits did not invalidate every base contribution limit. Likewise, 
disclosure and disclaimer requirements receive their own analysis and do not automatically fall with a 
spending restriction. 

Coordinated Party Spending After the June 2026 Decision 
The Supreme Court’s June 2026 decision invalidated the challenged federal limits on political parties’ 
coordinated expenditures supporting their candidates. The Court rejected the earlier precedent sustaining 
those limits. An outline treating those particular party spending caps as constitutionally valid therefore 
states an outdated rule. 

Preserve the holding’s scope. Political-party coordinated spending is distinct from direct candidate 
contributions and from coordination by other outside spenders. The ruling does not establish that all 
coordinated expenditures are unrestricted, invalidate every contribution limit, or eliminate 
campaign-finance reporting. An examination answer should identify the spender and transaction before 
invoking the decision. 

Worked Hypothetical Across Four Settings 
Hypothetical. A state bans truthful advertisements for a lawful product. A public school disciplines a 
student for an off-campus political post. A public employee is dismissed after testifying about corruption. 
A political committee challenges a spending cap. 

For the advertising restriction, establish that the message proposes a lawful transaction and is not 
misleading. Apply the substantial-interest, direct-advancement, and fit requirements. A legitimate 
regulatory purpose alone does not establish that a broad advertising ban is appropriately tailored. 

For the student, determine whether the post is independent off-campus expression or connected to a 
school-sponsored activity. Ask whether officials identify a substantial disruption, serious threat, or 
another qualifying concern. Mere disagreement with political criticism supplies an inadequate 
justification. The school’s reduced authority outside campus strengthens the need for a concrete 
explanation. 

For the employee, determine whether truthful testimony fell outside ordinary duties. If so, work-related 
knowledge does not prevent citizen status. Corruption ordinarily concerns public affairs; proceed to the 
employer-interest balance and retaliation requirements. Explain causation rather than assuming that 
dismissal after testimony necessarily proves unconstitutional retaliation. 

For the committee, identify the exact transaction. An independent expenditure, direct contribution, 
aggregate contribution restriction, and political-party coordinated expenditure require different treatment. 
If the challenged law is the party spending limit invalidated in June 2026, the current ruling controls that 
issue. If the facts instead concern another kind of transfer, explain its governing rule separately. 

Practice Assignment 
Prepare a speech-category chart showing each doctrine’s threshold, mental-state requirement where 
relevant, governing test, and frequent factual distinction. Complete ten protected-expression classification 



questions, five commercial-speech problems, five student or public-employee problems, and two 
campaign-finance hypotheticals. For each answer, identify the fact that determines the doctrinal setting 
before applying the rule. 

Write an essay combining at least three doctrines. Use separate application paragraphs for each restriction. 
State the strongest governmental justification, explain the required constitutional fit, and identify any 
additional facts needed to resolve the claim. Avoid replacing analysis with a sequence of category labels. 

Chapter Summary 
Incitement requires intent, imminence, and likelihood. True-threat prosecutions require at least 
recklessness about threatening character. Fighting words, obscenity, and material involving actual minors 
have defined boundaries. Defamation depends on factual meaning, plaintiff status, fault, public concern, 
and damages. Advertising restrictions and compelled disclosures have specialized tests. Public 
employment and public schools require attention to institutional roles. Press access, publication, benefits, 
and association raise distinct constitutional inquiries. Campaign-finance analysis begins with the spender 
and transaction, including the June 2026 invalidation of the challenged political-party coordinated 
spending limits. 

 
 



Individual Rights Deep Dive Part Six 
Religious Exercise Establishment and Accommodation 

The Religion Clauses protect religious exercise while limiting governmental establishment of religion. 
They apply to the federal government and, through the Fourteenth Amendment, to state and local 
governments. Protecting a person’s private prayer differs from organizing an official devotional exercise. 
Providing a neutral benefit to a religious recipient differs from requiring the public to support or 
participate in government worship. Accurate classification determines which constitutional principle 
governs. 

I begin with the government’s actual conduct, the claimant’s asserted religious exercise, and the requested 
remedy. A private employer’s refusal to accommodate an employee ordinarily presents a statutory 
question rather than a constitutional claim unless governmental action is attributable to the employer. A 
public school’s restriction can implicate free exercise, free speech, and establishment together. The 
analysis must keep those claims distinct while explaining how they interact. 

Religious Belief and Religious Conduct 
Government cannot prescribe the truth of religious doctrine or punish a person merely for holding an 
unacceptable religious belief. Courts may examine whether an asserted belief is sincerely held, but they 
generally cannot decide whether the belief is theologically correct. Judicial disagreement with an 
interpretation of scripture supplies no basis for denying constitutional protection. 

Religion need not belong to a familiar denomination or operate through an established congregation. An 
individual’s practice need not be shared by every member of the same faith. Inconsistency may provide 
evidence relevant to sincerity, but imperfect observance does not automatically prove insincerity. Courts 
must avoid turning a sincerity inquiry into an examination of whether the claimant practices religion well 
enough. 

Religious exercise includes conduct as well as belief. Worship, religious teaching, dietary observance, and 
other sincerely motivated practices can qualify. Conduct, however, encounters valid governmental 
regulation in ways that belief alone does not. The claimant’s sincerity establishes an important threshold; 
it does not create automatic immunity from every safety rule, tax, licensing requirement, or other legal 
obligation. 

Common Trap. A religious motivation does not make a claim self-proving, and an unfamiliar practice 
does not make it unprotected. Identify the religious exercise and governmental burden without evaluating 
the wisdom or orthodoxy of the belief. 

Neutral Laws of General Applicability 
Under the ordinary constitutional baseline, a neutral law of general applicability does not violate the Free 
Exercise Clause merely because it incidentally burdens religious conduct. The government ordinarily 
need not satisfy strict scrutiny simply because a claimant seeks a religious exception. Statutory 
protections and particular constitutional doctrines can require a different result. 

Neutrality and general applicability are separate inquiries. A rule may use secular language yet target 
religious exercise through its design or administration. A facially neutral rule also may fail general 



applicability because it permits comparable secular conduct or creates a mechanism for discretionary 
exemptions. Read the rule together with its exceptions and enforcement practices. 

An examination answer should therefore avoid stopping at the phrase “applies to everyone.” Determine 
which conduct the rule covers, which conduct it excuses, and whether comparable secular activity 
undermines the government’s asserted interest to a similar degree. A government official’s label does not 
settle how the regulation actually operates. 

Targeting Religion and Selective Enforcement 
A law targeting religious exercise for unfavorable treatment ordinarily receives strict scrutiny. The 
government must establish a compelling interest and narrow tailoring to that interest. The inquiry 
concerns the actual restriction on the claimant’s exercise rather than an abstract statement that health, 
equality, or safety is valuable. 

Evidence of targeting can include statutory language, unusual definitions, the sequence of enactment, 
official hostility, exceptions, and selective enforcement. A prohibition on a religious ritual coupled with 
broad permission for secular conduct causing the same asserted harm suggests that suppression of religion 
may be the operative objective. 

Hypothetical. A city prohibits killing animals during religious ceremonies while leaving comparable 
secular animal killings outside the rule. The city invokes sanitation. Examine whether the exceptions 
undermine that justification and whether a neutral sanitation rule could address the harm. The government 
cannot escape scrutiny merely by removing the word religion from a definition that still singles out the 
ritual. 

Neutral adjudication matters as well. Officials may enforce valid laws, including antidiscrimination 
requirements, but religious hostility in the decision-making process can independently undermine the 
constitutional validity of their action. Respectful consideration does not guarantee an exemption; hostility 
does not become permissible because the government asserts an otherwise legitimate purpose. 

Exemptions Individualized Discretion and Comparators 
A policy allowing officials to grant individualized exemptions can fail general applicability even when 
the official has not yet granted one. The reservation of discretionary power matters because it creates an 
opportunity to evaluate which reasons for noncompliance deserve favorable treatment. Government 
generally cannot refuse to extend that system to religious hardship without satisfying the required 
heightened review. 

Categorical exceptions also require examination. Compare religious and secular conduct by reference to 
the governmental interest the rule purportedly protects. Activities need not be identical in every respect to 
be comparable. Conversely, an exception addressing a materially different risk does not necessarily 
establish discrimination against religion. 

Where strict scrutiny applies, ask why denying this claimant an exemption is necessary. Broad statements 
about uniform enforcement may be unpersuasive when the government already tolerates secular 
exceptions. The government must connect its evidence to the requested accommodation and address 
narrower means of protecting the relevant interest. 



Exam Tip. Identify the comparator before announcing unequal treatment. Explain the relevant risk, the 
permitted secular conduct, and why the government’s distinction does or does not track that risk. Neutral 
wording and general applicability are conclusions to demonstrate, not assumptions to recite. 

Religious Eligibility for Public Benefits 
Government ordinarily may not exclude otherwise eligible participants from generally available benefits 
solely because of religious identity or qualifying religious exercise. Current doctrine rejects a broad rule 
allowing government to fund private education while disqualifying religious schools because they provide 
religious instruction. Relabeling an exclusion as discrimination based on religious use does not 
automatically cure it. 

Identify the program’s benefit and eligibility criteria. A playground improvement program, private-school 
scholarship program, or tuition-assistance program can involve private religious choice rather than 
government religious sponsorship. Once government offers a qualifying benefit generally, religious 
applicants ordinarily cannot be relegated to an inferior position simply because they are religious. 

This doctrine does not require government to establish every proposed benefit program. Nor does it mean 
that every condition imposed on participants is invalid. A neutral operational requirement, an exclusion of 
religious identity, and a demand that recipients abandon religious practice present different constitutional 
questions. 

A narrow historical exception permits certain exclusions concerning the training of clergy. That exception 
should not be expanded into a general power to exclude religious education. Likewise, neutral aid to 
private schools differs from the constitutional questions raised by a school operating as part of 
government itself. Determine who provides the education and whose decisions direct the use of funds. 

Religious equality also prohibits denominational favoritism. Government cannot ordinarily decide that a 
charity is insufficiently religious because it serves people outside its faith or does not proselytize. Such 
criteria can privilege some theological approaches over others and trigger strict scrutiny. 

Religious Accommodation in Employment 
Title VII of the Civil Rights Act separately requires covered employers to reasonably accommodate 
qualifying religious practices unless the accommodation would impose undue hardship on the conduct of 
the employer’s business. This statutory duty can apply to private employers; constitutional free exercise 
generally requires governmental action. 

The undue-hardship standard requires substantial increased costs in relation to the conduct of the 
particular business. A burden merely exceeding a trivial amount is insufficient. Evaluate the proposed 
accommodation, its practical impact, and the employer’s nature, size, and operating costs. The inquiry 
does not automatically import the accommodation standards governing disability law. 

Effects on coworkers matter to the extent they affect the business. Coworker hostility toward a religious 
practice or the prospect of accommodating it does not itself establish undue hardship. An employer must 
consider reasonable alternatives rather than assume the employee’s first proposal is the only possible 
arrangement. The statute does not necessarily entitle the employee to the preferred accommodation if 
another reasonable accommodation resolves the conflict. 

Hypothetical. An employee requests a schedule change for religious observance. The employer should 
assess alternatives such as voluntary exchanges and actual scheduling costs. A statement that colleagues 



dislike the practice is inadequate. Evidence of substantial operational costs requires analysis in the context 
of that employer’s business. 

Religious Parents and Public Education 
Religious upbringing can present a constitutional question beyond the ordinary incidental-burden 
baseline. The Court has protected parents in a particular conflict involving compulsory secondary 
schooling and a religious community’s established way of life. That holding depends on its context and 
does not establish a universal parental exemption from education requirements. 

The June 2025 parental opt-out decision addressed elementary instructional materials concerning 
sexuality and gender together with a policy withholding notice and opt-outs. The Court held that the 
parents had shown entitlement to preliminary injunctive relief. It found a burden substantially interfering 
with religious development and threatening to undermine the beliefs and practices the parents sought to 
instill. 

For burdens of that character, strict scrutiny applies even if the policy is neutral and generally applicable. 
Examine the children’s ages, the materials and teaching approach, the compulsory nature of instruction, 
and the requested accommodation. The injunction required advance notice and an opportunity for the 
challenging parents to excuse their children from the covered instruction while review continued. 

The decision does not establish that every parental disagreement with a curriculum proves a constitutional 
violation. State the actual burden and preserve the distinction between preliminary relief and a final merits 
judgment. Administrative convenience does not automatically establish adequate tailoring, but neither 
should an answer invent facts showing substantial religious interference. 

Establishment and Historical Practices 
Modern Establishment Clause analysis looks to historical practices and understandings. The former 
framework requiring a secular purpose, a permissible primary effect, and avoidance of excessive 
entanglement is no longer the governing test. Its endorsement-test offshoot likewise should not be used as 
the universal contemporary standard. 

Historical analysis requires attention to the challenged practice and relevant constitutional tradition. It is 
not enough to announce that a religious symbol is visible or that an observer might perceive endorsement. 
Government-directed worship, coercion, denominational preference, and interference with religious 
institutions present concerns different from accommodating private observance. 

Coercion remains important. Government cannot ordinarily compel religious participation, and the form 
of pressure matters. A school’s authority over children can make an officially organized religious exercise 
constitutionally problematic even when attendance at the event is nominally voluntary. Absence of a 
criminal penalty does not eliminate every form of coercion. 

Common Trap. The abandonment of the former test did not abolish the Establishment Clause. Apply the 
historical framework and the relevant precedents rather than treating every governmental reference to 
religion as forbidden or every longstanding practice as valid. 

Religious Displays on Public Property 
Displays require attention to history, physical setting, function, and the identity of the speaker. A 
longstanding monument with religious imagery can acquire commemorative and historical significance 



beyond its original religious meaning. The Court has recognized a strong presumption of constitutionality 
for established monuments, symbols, and practices within the setting addressed by that doctrine. 

Age is relevant, but it does not answer every case. A new governmental devotional installation and an old 
war memorial need not receive identical treatment. Explain the display’s context and character instead of 
using a mechanical count of religious and secular objects. 

Also determine whether the display is government speech or private expression in a forum. Government’s 
refusal to allow a private religious display in a space opened to comparable secular messages can raise 
viewpoint-discrimination and free-exercise questions. Equal access for private speakers does not 
automatically convert each private message into an official governmental religious statement. 

Religion in Public Schools 
Public schools may teach objectively about religion in history, literature, or comparative study. Academic 
treatment differs from directing students to profess religious beliefs, recite devotional prayers, or 
participate in worship. The topic’s religious content does not alone establish an impermissible devotional 
exercise. 

Students retain protection for private religious expression, subject to the rules applicable to the school 
setting. A student’s voluntary prayer does not become government worship merely because it occurs on 
campus. Schools cannot ordinarily suppress a religious viewpoint while allowing comparable 
nonreligious expression under the same access rules. 

Officially sponsored prayer raises different concerns. School officials cannot avoid responsibility merely 
by assigning a student to deliver a prayer through an official school mechanism. Examine who selects the 
speaker, controls the event, supplies the platform, and creates pressure to participate. A majority vote does 
not authorize government to subject dissenting students to a constitutionally impermissible devotional 
exercise. 

The analysis must distinguish religious equality from official religious observance. Preventing coercion 
does not require suppressing every individual’s religion; protecting private religion does not authorize 
officials to conduct worship for students. 

Private Religious Expression by Public Employees 
A public employee does not lose constitutional rights simply by entering public property. Determine 
whether the particular expression is personal or part of the employee’s official responsibilities. The same 
employee can speak privately at one moment and communicate for the government at another. 

In the public-school coach decision, the Court protected the personal religious observance presented by 
the disciplinary record and rejected the district’s asserted establishment justification. The ruling concerned 
prayer during a period when the coach could engage in personal activities. It did not grant coaches a 
general right to direct team prayer or pressure students into religious participation. 

Identify the actual conduct for which discipline occurred. Earlier events may provide context, but an 
answer should not substitute them for the challenged act. Consider official duties, control over students, 
participation expectations, and the employer’s treatment of comparable secular personal activity. Free 
speech and free exercise may both be implicated. 



Exam Tip. The relevant choice is not simply prayer allowed or prayer forbidden. Explain who is praying, 
in what role, with what audience, and under what pressure. Those facts distinguish private observance 
from government religious exercise. 

Financial Assistance and Genuine Private Choice 
Neutral educational assistance reaching religious schools through genuine private choice is not 
automatically an establishment. A program can define beneficiaries through secular criteria, provide 
assistance to a broad class, and allow recipients to select among educational options. The religious 
destination then reflects the recipient’s choice rather than a governmental command to support a particular 
faith. 

Examine the program as a whole, including how choices operate in practice. The proportion of 
participants choosing religious schools does not alone establish unconstitutional sponsorship. Direct 
governmental selection of religious activity can present different questions, and the private-choice 
principle should not be generalized to every funding arrangement. 

The two Religion Clauses must be considered together. The Establishment Clause may permit 
participation while the Free Exercise Clause prohibits exclusion from the generally available private 
benefit. Avoid assuming that permissible accommodation is necessarily mandatory, or that equal 
eligibility amounts to governmental religious sponsorship. 

Religious Institutions and Internal Autonomy 
The Constitution protects important decisions about religious doctrine, governance, and selection of 
religious leaders. Civil courts generally cannot resolve a dispute by choosing the correct theological 
interpretation. Some disputes may be resolved through neutral legal principles, but that approach cannot 
become a disguised decision about religious truth or ecclesiastical authority. 

The ministerial exception protects a religious institution’s authority to select and control qualifying 
ministers against certain employment claims. The inquiry is functional. Religious teaching, leadership, 
and responsibility for transmitting the faith may matter more than formal ordination or a particular title. 

Employees of religious schools can qualify when their responsibilities include significant religious 
instruction and formation. Conversely, working for a religious employer does not automatically make 
every employee a minister. Examine actual duties, the institution’s expectations, and the employee’s role 
in its religious mission. 

The exception is not a general immunity from all civil law. Distinguish employment discrimination claims 
concerning the ministerial relationship from other claims whose treatment requires separate analysis. It 
also differs from a statutory accommodation duty owed by an ordinary employer. Identify whether the 
claim challenges the institution’s control over its religious personnel before applying the exception. 

Federal Statutory Protection for Religious Exercise 
The federal Religious Freedom Restoration Act, commonly called RFRA, supplies protection beyond the 
ordinary constitutional baseline in its applicable federal domain. Government may not substantially 
burden religious exercise, even through a generally applicable rule, unless it demonstrates that applying 
the burden to the person furthers a compelling interest through the least restrictive means. 



The claimant must identify sincere religious exercise and a substantial burden. The government then must 
address the particular requested exemption rather than rely entirely on broadly stated regulatory interests. 
Statutory strict scrutiny is demanding, but it does not guarantee the claimant’s success in every case. 

Following the decision limiting Congress’s enforcement power, the federal statute does not generally bind 
state and local governments as it binds the federal government. Do not treat it as a universal constitutional 
override of state regulation. Other statutory protections can operate in different domains. 

Defendant identity and remedy also matter. Federal law permits qualifying damages claims against federal 
officials in their individual capacities under this statute, subject to applicable defenses. A constitutional 
claim, an official-capacity injunction, and a personal-capacity damages claim require separate 
consideration. 

Religious Land Use and Institutionalized Persons 
The Religious Land Use and Institutionalized Persons Act, commonly called RLUIPA, provides targeted 
protection in qualifying land-use and institutional settings. Its coverage requirements must be established; 
the statute does not govern every dispute involving religion. It can require compelling-interest and 
least-restrictive-means review of substantial burdens even when the constitutional baseline would be less 
demanding. 

In land-use matters, identify the challenged zoning or landmarking action and the applicable statutory 
jurisdictional basis. The statute also addresses equal treatment of religious and nonreligious assemblies, 
religious discrimination, total exclusion, and unreasonable limitations. Those provisions should not be 
collapsed into a single substantial-burden claim. 

In qualifying institutions, sincerely held religious observance may require accommodation despite 
generally applicable prison rules. Security remains important, but officials must justify the particular 
burden and consider less restrictive means under the statutory standard. Protection is not limited to 
practices every member of a faith considers mandatory. 

The June 2026 decision concerning individual prison officers rejected the personal-capacity claim under 
the Spending Clause arrangement at issue because the officers had not voluntarily and knowingly 
consented to that liability. Do not infer that this eliminates prospective relief against appropriate officials 
or resolves every constitutional damages claim. Separately, a state’s acceptance of federal funds does not 
itself waive sovereign immunity from private RLUIPA damages suits. Sovereign immunity and the 
statutory cause of action present distinct limits. The availability of damages under federal 
religious-freedom legislation cannot simply be transferred to this different statute. 

Regulation Exemptions and Competing Interests 
Religious liberty can intersect with antidiscrimination law, professional regulation, public safety, and the 
rights of other people. Identify the source of the asserted exemption before balancing those concerns. A 
constitutional neutrality claim, a federal statutory substantial-burden claim, and an employment 
accommodation request have different elements and standards. 

An asserted interest does not automatically prevail because it is described as religious liberty or equality. 
Where strict scrutiny applies, connect the justification to the claimant and proposed accommodation. 
Where the ordinary neutral-law baseline governs, explain why the rule satisfies that baseline. 
Constitutional permission to accommodate and a legal duty to accommodate are separate questions. 



Worked Hypothetical on Public School Religion 
Hypothetical. A school allows voluntary student prayer but prohibits every teacher’s private religious 
expression. It excludes religious schools from a neutral textbook-grant program and refuses parental 
notice or opt-outs concerning specified religious objections to instructional materials. 

The student-prayer policy can protect private exercise without organizing official worship. Determine 
whether prayer is voluntary in fact and whether officials direct it. For teachers, a blanket prohibition 
sweeps beyond any legitimate concern about official coercion. Identify personal activity, official duties, 
and comparable secular expression. The school needs a justification tied to the actual conduct rather than 
a general fear that visible religion establishes religion. 

For textbook grants, determine whether the program serves otherwise eligible private schools or families 
under neutral criteria. Exclusion solely for religious identity or instruction implicates the benefits cases. 
Evaluate the particular condition rather than assume every grant must be provided on any terms a 
recipient requests. 

For parental objections, identify the materials, instructional approach, children’s ages, and nature of the 
religious burden. If the policy imposes the kind of interference recognized in the parental opt-out 
decision, apply strict scrutiny even if neutrality and general applicability are asserted. Consider notice and 
excusal as potential accommodations. Do not assume that a bare assertion of disagreement establishes all 
necessary facts. 

Practice Assignment 
Complete five neutrality and general-applicability problems, five public-school religion problems, three 
religious-benefit questions, and two ministerial-exception questions. For each, state the challenged 
governmental act or employment decision, the governing source of law, and the facts determining the 
standard. 

Write a thirty-minute integrated essay combining a religious benefit, private prayer, and a requested 
exemption. Address each restriction separately. Identify the proper defendant and requested relief, then 
distinguish statutory accommodation from constitutional protection. Explain any factual uncertainty rather 
than choosing an outcome through a general appeal to separation of church and state. 

Chapter Summary 
Religious belief receives protection without judicial evaluation of theological truth. Religious conduct 
requires attention to neutrality, general applicability, exemptions, and any specialized constitutional or 
statutory rule. Generally available benefits ordinarily cannot exclude qualifying religious participants 
merely because they are religious. Public schools must distinguish private expression from official 
devotion and evaluate qualifying parental burdens under current doctrine. Establishment analysis follows 
historical practices and understandings. Institutional autonomy protects religious governance and 
ministerial selection. Statutory protections extend beyond the constitutional baseline, but their coverage, 
defendants, defenses, and remedies must be analyzed separately. 



Individual Rights Deep Dive Part Seven 
Firearms Property Constitutional Remedies and Examination Analysis 

Individual-rights analysis requires both a substantive rule and a legally available remedy. A firearm 
restriction, an uncompensated public pathway, a retroactive criminal penalty, and discriminatory school 
admissions involve different constitutional provisions. Identifying unfairness does not identify the 
governing test. This chapter completes the survey of rights and brings the subject together through a 
comprehensive examination method and a worked capstone. 

I begin with the defendant, the governmental action, and the injury. Then I identify the constitutional 
source, choose the applicable doctrine, apply its requirements, and examine relief. That sequence prevents 
two recurring mistakes: applying familiar scrutiny without classifying the claim and finding a violation 
while overlooking immunity or the absence of a cause of action. 

The Individual Right to Keep and Bear Arms 
The Second Amendment protects an individual right to keep and bear arms, including the central right of 
armed self-defense. The protection is not confined to militia service. It applies against state and local 
governments through the Fourteenth Amendment as well as against the federal government. The right 
extends beyond possession in the home, although its boundaries require attention to the particular 
weapon, person, conduct, and location. 

When the Amendment’s text covers the proposed conduct, the conduct is presumptively protected. The 
government must justify its restriction through the nation’s historical tradition of firearm regulation. 
Ordinary intermediate scrutiny, based on weighing public safety against the burden on the right, does not 
replace that inquiry. 

Historical analogical reasoning examines how and why a regulation burdens armed self-defense. The 
government need not identify an identical eighteenth-century statute. It must establish a relevant tradition 
rather than invoke an unrelated historical practice or describe its purpose at an unlimited level of 
generality. Modern circumstances may require reasoning from historical principles to new factual settings. 

Exam Tip. Identify textual coverage before discussing analogues. Then compare the challenged 
restriction’s justification, operation, and burden with the relevant tradition. A statement that firearms are 
dangerous does not itself supply the required historical justification. 

Judicial Findings of Threatening Conduct 
The Court’s domestic-violence restraining-order decision sustained temporary disarmament where a court 
had found an individual to pose a credible threat to another’s physical safety. Historical surety and 
armed-affray traditions supported the relevant principle even without an exact historical twin of the 
modern statute. 

Preserve that holding’s scope. It does not establish that every civil order automatically justifies 
disarmament. Notice, an opportunity to participate, the judicial finding, and the restriction’s duration 
matter. The rejection of a facial challenge also leaves room for questions concerning different 
applications. 



Drug Use and the June 2026 Decision 
In June 2026, the Court rejected the unlawful-drug-user prosecution presented to it, where the government 
relied on marijuana use without establishing the historical justification for its asserted disarmament rule. 
The decision was an application of the historical framework to the prosecution and record, rather than a 
general declaration that all drug-related firearm restrictions are invalid. 

The Court left questions involving addiction, present intoxication, individualized dangerousness, and 
certain other regulatory approaches unresolved. Do not infer that protection of the defendant’s conduct 
authorizes possession in every circumstance involving controlled substances. The precise theory of 
liability and the proof offered remain essential. 

Private Property Open to the Public 
The June 2026 public-carry decision invalidated the challenged governmental default barring licensed 
concealed-carry permit holders from carrying handguns onto private property open to the public unless 
owners expressly authorized it. The government could not justify that default through the historical 
tradition presented. 

This holding differs from a private owner’s decision to exclude firearms. It does not transform private 
businesses into public property or eliminate otherwise valid property rules. Ask whether the restriction 
originates in the owner’s choice, a governmental default, or an independently applicable restriction on the 
location. Those distinctions prevent overreading a decision about publicly accessible private premises. 

The Takings Clause and Its Categories 
The Fifth Amendment requires just compensation when government takes private property for public use. 
The requirement applies to state and local governments through the Fourteenth Amendment. Begin by 
identifying the protected property interest and the governmental interference. Not every financial loss is a 
taking, and a useful public purpose does not excuse compensation for an actual taking. 

Physical appropriation, regulation of use, and permit exactions require different analyses. The 
constitutional question also differs from whether the government followed required procedures or 
exceeded its statutory authority. Several claims may arise from the same land dispute, but each requires its 
own elements. 

Physical Appropriation and Occupation 
Government acquisition of title or authorization of a permanent physical occupation ordinarily constitutes 
a taking. The small size of an occupation does not eliminate the compensation obligation. A compelled 
public easement can appropriate the owner’s right to exclude even when the government leaves formal 
title with the owner. 

An access right need not operate continuously to implicate the physical-appropriation rule. Nevertheless, 
isolated trespasses, established background property limitations, ordinary access to premises already open 
to the public, and qualifying inspection requirements can present different questions. Determine whether 
government appropriated an access entitlement or merely regulated how property is used. 

Hypothetical. A state creates a permanent public pathway across a private yard. The pathway’s 
recreational value supports a public purpose, but it does not eliminate the physical taking. The 
compensation inquiry follows identification of the appropriated property interest. 



Complete Loss of Economically Beneficial Use 
A regulation depriving land of all economically beneficial use can create a categorical taking. The rule 
concerns complete deprivation rather than an especially large reduction in value. Background principles 
of property and nuisance law may defeat the claim when the owner never possessed the prohibited 
entitlement in the first place. 

Identify the relevant property unit. A claimant cannot necessarily isolate the restricted portion and 
disregard valuable remaining interests. Nor should a temporary development restriction automatically be 
treated as a permanent elimination of every use. The duration and legal character of the restriction help 
determine the applicable framework. 

Partial Regulatory Takings 
Other regulatory takings generally require a contextual inquiry considering economic impact, interference 
with reasonable investment-backed expectations, and the character of governmental action. No fixed 
percentage of lost value automatically decides the claim. Examine the parcel and its remaining uses rather 
than simply comparing the owner’s preferred project with a less profitable alternative. 

Expectations require evaluation of the legal and practical setting, but purchasing property after a 
regulation’s adoption does not automatically bar every claim. The character inquiry considers how the 
burden operates and how it distributes the costs of public action. Explain the facts under each factor rather 
than treating regulation itself as proof of compensation liability. 

Development Conditions and Exactions 
When government conditions a development permit on surrender of property, the exactions doctrine can 
require an essential nexus and rough proportionality. Nexus asks whether the condition addresses the 
governmental interest that would justify restricting the proposed development. Rough proportionality asks 
whether the demanded concession relates in nature and extent to the development’s impact. 

An exact mathematical calculation is unnecessary, but an unsupported demand is insufficient. The 
doctrine can reach qualifying monetary demands and permit denials based on refusal to accept an 
unconstitutional condition. It is not confined to completed transfers of land. 

Legislative origin does not create a categorical exemption from constitutional scrutiny. That principle 
does not establish that every tax or standardized development fee is an unconstitutional exaction. Identify 
the demanded interest, connection to the permit, and applicable doctrinal limits before deciding the 
required analysis. 

Public Use and Compensation 
Under the broad federal standard, public use can encompass a genuine public purpose, including 
qualifying economic redevelopment, even when private parties ultimately use the property. A purely 
private benefit or pretextual purpose presents a different problem. Additional legal restrictions may 
exceed the federal constitutional floor. 

Fair market value at the relevant taking ordinarily supplies the measure in direct condemnation. Personal 
attachment and the owner’s subjective valuation generally do not control. Specialized transactions and 
particular property interests can require different rules, so identify what was taken before choosing a 
valuation method. 



Tax Foreclosure and Surplus Proceeds 
Government cannot ordinarily satisfy a tax debt through sale and retain the legally protected surplus 
proceeds for itself. In its June 2026 tax-foreclosure decision, the Court held that the auction sale price 
supplies the compensation baseline, rather than hypothetical fair market value, at least when the sale is 
fairly conducted under the relevant historical principles. 

The Court left properly preserved challenges to the sale’s fairness for consideration on remand. A 
numerical gap between market value and auction price does not alone establish the compensation measure 
asserted by the claimant. Distinguish a fairly conducted tax sale, retention of surplus, and ordinary direct 
condemnation. 

Common Trap. Do not apply one compensation formula to every taking. First classify the governmental 
transaction, identify the property interest, and determine whether the claimant challenges the sale 
procedure, the retained proceeds, or the valuation rule. 

Ex Post Facto Laws and Judicial Enlargement 
The Constitution prohibits federal and state ex post facto legislation. The restriction concerns retroactive 
penal laws, including laws criminalizing previously innocent conduct, aggravating an offense, increasing 
its punishment, or altering the applicable evidentiary requirements in a prohibited manner. Identify the 
date of the offense and the legal change before evaluating retroactivity. 

Not every adverse procedural change violates the prohibition. A rule changing how evidence is presented 
differs from one reducing the evidence legally required to convict. A retroactive change to parole 
procedures may require examination of whether it creates a significant risk of increased punishment. 

Ordinary civil retroactivity is not automatically an ex post facto violation. A measure labeled civil can 
nevertheless raise the issue if its purpose or effects make it punitive under the governing test. Legislative 
labels matter but do not conclusively determine constitutional character. 

The clauses address legislative action. Due process separately limits an unforeseeable judicial 
enlargement of criminal liability applied retroactively. The question concerns fair warning and whether 
the interpretation was unexpected and indefensible by reference to prior law. Do not automatically impose 
every legislative ex post facto rule on judicial development of criminal doctrine. 

Bills of Attainder 
A bill of attainder imposes legislative punishment on specified persons or an identifiable group without 
judicial trial. Analyze the legislative act, identification of the affected class, punitive character, and 
absence of adjudication. The prohibition applies to federal and state legislation. 

Specific identification does not alone establish punishment. Courts consider historical forms of 
punishment, whether the burden reasonably serves nonpunitive purposes, and evidence of punitive 
legislative intent. A law can identify an entity to address a legitimate regulatory problem without 
necessarily becoming an attainder. Conversely, a legislature cannot avoid the prohibition merely by 
calling punitive exclusion a qualification rule. 

Hypothetical. A legislature names several individuals and permanently excludes them from their 
occupations as punishment for alleged misconduct, without trial. That differs from a prospective licensing 



standard tied to relevant qualifications and applied through appropriate procedures. Explain why the 
particular burden functions as punishment. 

The Contract Clause 
The Contract Clause restricts state laws impairing existing contractual obligations. It does not govern 
federal legislation in the same manner or constitutionalize every private breach. Identify a contractual 
relationship, the challenged state law, and whether the law substantially impairs the bargain. 

Substantiality considers the parties’ reasonable expectations, the extent of disruption, and the legal setting 
of the transaction. If substantial impairment exists, examine whether the law advances a significant and 
legitimate public purpose and whether its adjustment of contractual rights is reasonable and appropriate to 
that purpose. 

Courts ordinarily give substantial deference to qualifying regulation of private contracts. Impairment of 
government’s own financial obligations receives more careful review because government has an 
incentive to relieve itself of its commitments. An asserted budgetary advantage does not alone establish 
necessity. Distinguish changes to existing obligations from prospective regulation of future contracts. 

Constitutional Crossovers 
The Thirteenth Amendment prohibits slavery and involuntary servitude, subject to its exception for 
punishment of crime after due conviction. It reaches certain private conduct directly and gives Congress 
enforcement authority. It should not be forced into the ordinary state-action requirements governing many 
Fourteenth Amendment claims. 

The Fifteenth Amendment prohibits denial or abridgment of voting rights on account of race, color, or 
previous condition of servitude. Connect the constitutional claim to the challenged voting practice and 
any applicable voting-rights legislation. Constitutional racial discrimination and statutory vote-dilution 
claims are related but have distinct elements. 

The Eighth Amendment addresses excessive bail, excessive fines, and cruel and unusual punishments. 
Searches and seizures, self-incrimination, assistance of counsel, confrontation, and other criminal-trial 
protections require their own Fourth, Fifth, and Sixth Amendment doctrines. Recognition of those issues 
is essential even when a problem primarily concerns individual rights outside criminal procedure. 

Constitutional Remedies and Proper Defendants 
A claimant must establish an available cause of action, a proper defendant, and relief the court has 
authority to provide. Federal standing ordinarily requires a concrete, particularized, actual or imminent 
injury fairly traceable to the defendant and likely to be redressed by the requested relief. Declaratory relief 
requires an actual justiciable controversy. An injunction requires a basis for prospective relief; past harm 
alone does not automatically establish a real threat of future injury. 

The principal federal civil-rights statute commonly called Section 1983 provides a remedy against 
qualifying persons acting under color of state law who deprive others of federal rights. The statute 
supplies a remedial vehicle rather than the substantive constitutional right itself. Identify the underlying 
right and the defendant’s responsibility for its deprivation. 

States and state agencies are generally not persons subject to ordinary damages liability under that statute. 
An official-capacity damages claim generally operates as a claim against the governmental entity. A 



personal-capacity claim seeks liability from the official and requires the official’s legally sufficient 
involvement. The distinction turns on the claim, not simply on whether the person worked for 
government. 

Qualified Immunity and Municipal Liability 
Qualifying officials sued personally for damages may invoke qualified immunity unless their conduct 
violated a clearly established federal right. The right must be defined with appropriate factual specificity, 
while an exact prior factual duplicate is not always required. Ask what law governed when the official 
acted. A later decision establishing a right does not automatically defeat earlier immunity. 

Local governments can face liability when an official policy, qualifying custom, or another recognized 
basis of municipal responsibility causes the violation. They are not automatically liable merely because 
they employed the wrongdoer. Municipalities do not enjoy the same qualified-immunity defense available 
to individual officers. Some governmental functions instead receive absolute immunity, requiring a 
separate inquiry into the function performed. 

Sovereign Immunity and Prospective Relief 
States possess immunity from certain private suits, subject to valid waiver, abrogation, and other 
recognized exceptions. Local governments do not automatically share state sovereign immunity. 
Determine whether an agency is an arm of the state rather than relying solely on its governmental name. 

Prospective relief against an appropriate state official for an ongoing federal-law violation may remain 
available under the established officer-suit doctrine. That route differs from a retroactive award paid from 
the state treasury. The official must have a sufficient connection to enforcement; naming an unrelated 
official does not solve the problem. Nor does this doctrine generally authorize a federal court to order 
state officials to comply with state law. 

Federal officials require separate analysis. Section 1983 ordinarily concerns state action, and a damages 
remedy directly under the Constitution against federal officers is tightly limited. Do not assume that every 
constitutional violation creates an implied damages action. The availability of statutory review, equitable 
relief, or another remedy must be examined independently. 

A Complete Examination Sequence 
Begin with the actor and constitutional source. Federal due process arises under the Fifth Amendment; 
state and local due process arises under the Fourteenth. Determine incorporation and attribution where 
necessary. Identify the challenged act and concrete injury before applying a constitutional standard. 

Next classify the claim. Procedural due process asks about a protected interest and constitutionally 
adequate procedures; substantive due process asks about the governmental intrusion itself. Equal 
protection concerns classifications or discriminatory treatment. Speech, religion, firearms, and takings 
require their own frameworks. Overlapping facts do not eliminate those distinctions. 

Select the actual test, whether tiered scrutiny, procedural balancing, forum rules, a specialized speech 
category, historical tradition, or a takings framework. Explain facts favoring each side and identify the 
decisive uncertainty. Consider alternatives only to the degree the governing test requires; 
least-restrictive-means review does not govern every claim. 

Finally, match the form of challenge and relief to the violation. An unconstitutional application does not 
automatically justify facial invalidation. Check standing, ongoing injury, the proper defendant, immunity, 



and remedial limits. These threshold concerns may need early treatment when they determine whether the 
court can reach the merits. 

Recurring Examination Traps 
Common Trap. A private business does not become a constitutional defendant merely because its 
conduct is objectionable. Unequal impact does not alone establish intentional racial discrimination, while 
an express racial classification cannot ordinarily receive mere rational-basis review. Education is not 
universally a fundamental federal constitutional right simply because educational interests are important. 

Avoid treating every sex distinction as automatically invalid, every personal choice as fundamental, or 
preexisting abortion-rights precedent as controlling after its reversal. The 2025 medical-treatment 
decision applied rational-basis review to the challenged age and medical-use classifications. The 2026 
school-sports decision applied intermediate scrutiny to sex-based team eligibility and sustained the 
challenged rules on safety and competitive-fairness grounds. Neither establishes a universal test for every 
classification affecting transgender persons. Likewise, modern admissions analysis does not authorize 
racial preferences simply because a university describes its objective as diversity. 

Public ownership does not make every building a traditional public forum. Offensive expression is not 
automatically unprotected, and content discrimination differs from viewpoint discrimination. Religion 
requires separation of private exercise from official sponsorship. Firearms require historical analysis, 
takings require classification, and retroactivity requires identification of punishment. State the controlling 
doctrine instead of borrowing a test from a neighboring subject. 

Comprehensive Capstone Hypothetical 
Hypothetical. A state enacts legislation covering professional licensing, public assistance, education, 
demonstrations, firearms, land, elections, and criminal penalties. Its twelve challenged provisions are 
analyzed below. Treat each provision as a separate claim before considering shared defendants and 
remedies. 

Delegated Licensing Power 
The state authorizes a private professional association to suspend occupational licenses and impose fines. 
It suspends a counselor’s license without advance notice or a hearing. Investigate attribution of the 
delegated coercive power to the state. An existing license can constitute a protected property interest. 
Evaluate notice, an opportunity to respond, and the balance of private interests, error risk, and 
governmental needs. A genuine emergency may justify different timing, but it does not automatically 
eliminate meaningful review. 

Durational Residency for Benefits 
New residents must wait two years for assistance available immediately to longtime residents. Identify the 
benefit and the penalty imposed on interstate migration. Unequal treatment of newly arrived citizens can 
burden the right to be treated as a resident of the new state and trigger strict scrutiny. Distinguish a 
durational waiting period from a bona fide residency requirement and from specially treated benefits 
requiring separate analysis. 

Racial Admissions Preferences 



A public university expressly uses racial classifications to award admissions preferences. Apply strict 
scrutiny under current admissions doctrine. General educational diversity does not justify the preference 
program prohibited by the governing cases. An applicant’s discussion of how experiences shaped 
character differs from awarding an advantage for racial identity; essays cannot become a device for 
reconstructing an unlawful preference. 

Religious Objections to Curriculum 
Parents allege that instructional materials substantially interfere with their children’s religious upbringing, 
and officials refuse notice or opt-outs. Identify the materials, ages, teaching approach, and actual burden. 
A burden of the character recognized in the current parental religious-upbringing doctrine triggers strict 
scrutiny even if the policy is described as neutral. A bare assertion of disagreement does not supply all 
necessary facts. 

Praise Allowed and Criticism Forbidden 
A city permits demonstrations praising officials while prohibiting criticism. This is viewpoint 
discrimination. Identify the location and applicable forum, but do not assume that a limited or nonpublic 
forum permits hostility to a perspective within an admitted subject. A general wish to protect officials 
from embarrassment supplies no adequate justification. 

A Teacher Speaking as a Citizen 
A teacher is disciplined after addressing a public meeting about school-board financial misconduct. 
Determine whether the teacher spoke outside ordinary duties and on public concern. If so, balance 
expressive interests against substantiated governmental operational interests. Establish retaliation and 
causation rather than assuming that protected subject matter alone proves liability. 

Off Campus Student Criticism 
A student is suspended for criticizing administrators through a personal social-media account outside 
school hours. Schools possess diminished authority over off-campus expression. Ask about threats, 
targeted harassment, actual or reasonably forecast substantial disruption, and other relevant facts. Mere 
administrative displeasure with criticism does not establish a constitutional justification. 

A Governmental Default Against Public Carry 
Licensed persons cannot carry firearms onto commercial premises open to the public unless owners 
affirmatively authorize them. Apply textual coverage and historical tradition. The June 2026 ruling 
against the comparable governmental default is directly relevant. Distinguish that restriction from an 
owner’s actual decision to exclude firearms and from a separate location-specific rule. 

An Uncompensated Public Pathway 
The state authorizes a permanent pathway through a privately owned parcel. Analyze appropriation of the 
access right as a physical taking. Public use can support condemnation but does not excuse just 
compensation. Determine the appropriated interest and available compensation remedy rather than 
applying only partial regulatory-taking factors. 

Race in Congressional Districting 



The state predominantly uses racial criteria and invokes compliance with voting-rights law. Apply strict 
scrutiny and evaluate the claimed statutory necessity under current doctrine. The April 2026 decision held 
that compliance with properly construed federal vote-dilution law can supply a compelling justification, 
but rejected the justification for the map before it. A claimed compliance objective does not automatically 
validate racial predominance. Examine whether the statutory obligation actually exists and whether the 
racial approach is adequately tailored. 

Increased Punishment for Earlier Crimes 
A new law increases punishment and applies the increase to offenses committed before enactment. That is 
the central ex post facto problem: retrospective enhancement of criminal punishment. Identify the offense 
date and prior penalty. A different result might follow for a genuinely nonpunitive procedural change, but 
the stated facts concern increased punishment itself. 

Immunity and Relief 
The legislature grants an agency immunity from private civil suits, and claimants sue officials for 
damages and prospective relief. Separate the state agency, each official’s capacity, the underlying right, 
and the cause of action. Consider state immunity, personal involvement, qualified or absolute immunity 
where applicable, and prospective relief for ongoing federal violations. State legislation cannot simply 
extinguish federal constitutional constraints or every valid federal remedial route. 

Practice Assignment 
Write a timed answer to the capstone, beginning each claim with its constitutional source and governing 
standard. For every requested remedy, identify the defendant and capacity. Prepare separate comparison 
charts for firearm challenges, takings categories, and constitutional remedies. Then revise any paragraph 
that announces an outcome without explaining the facts that satisfy or defeat the rule. 

Chapter Summary 
The Second Amendment uses text and historical tradition, with careful attention to the scope of recent 
holdings. Takings analysis distinguishes appropriation, use restrictions, exactions, public purpose, and 
specialized compensation rules. Ex post facto laws, attainders, and contractual impairment have distinct 
constitutional elements. A complete answer also identifies the cause of action, defendant, relief, and 
immunity. The capstone method joins these inquiries while preserving the separate tests required for each 
constitutional claim. 
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